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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  913 

Partial  Approval/Disapproval  of  the 
Permanent  Program  Submission  From 
the  State  of  Illinois  Under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Proposed  rule:  partial  approval 
and  disapproval  of  the  Illinois  program.  ' 

summary:  On  March  3, 1980,  the  State  of 
Illinois  submitted  to  the  Department  of 
the  Interior  its  proposed  permanent 
regulatory  program  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  purpose  of  the 
submission  is  to  demonstrate  the  State’s 
intent  and  capability  to  administer  and 
enforce  the  provisions  of  SMCRA  and 
the  permanent  regulatory  program 
regulations,  30  CFR  Chapter  VII. 

After  providing  opportunities  for 
public  comment  and  thorough  review  of 
the  program  submission,  the  Secretary 
of  the  Interior  has  determined  that  the 
Illinois  program  only  partially  meets  the 
minimum  requirements  of  SMCRA  and 
the  Federal  Permanent  program 
regulations.  Accordingly,  the  Secretary 
of  the  Interior  has  approved  in  part  and 
disapproved  in  part  the  Illinois  program. 
The  purpose  of  this  document  is  to 
acknowledge  the  partial  approval  and 
disapproval  of  the  program  and 
therefore  establish  the  beginning  of  the 
60  day  period  in  which  Illinois  has  to 
submit  revisions  to  those  portions  of  the 
program  that  have  been  disapproved  by 
the  Secretary.  Illinois  will  not  assume 
primary  jurisdiction  for  implementing 
SMCRA  until  its  program  receives 
complete  approval. 
date:  Illinois  has  until  December  30. 
1980  to  submit  revisions  of  the 
disapproved  portions  of  the  program  for 
the  Secretary’s  consideration. 
ADDRESSES:  Copies  of  the  Illinois 
program  submission  and  the 
administrative  record  on  the  Illinois 
program  are  available  for  public 
inspection  and  copying  during  business 
hours  at: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Room  153,  Interior 
South  Bldg.,  1951  Constitution  Ave., 
Washington,  D.C.  20240. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Region  III,  Fifth 
Floor,  Room  510,  Federal  Building  and 


U.S.  Courthouse,  46  East  Ohio  Street, 

Indianapolis,  Indiana  46204. 

Department  of  Mines  and  Minerals, 

Division  of  Land  Reclamation,  227 

South  7th  Street,  Suite  204, 

Springfield,  Illinois  62706. 

Department  of  Mines  and  Minerals. 

Division  of  Land  Reclamation, 

Southern  District  Field  Office,  Route  6, 

Box  140A,  Marion,  Illinois  62959. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Carl  C.  Close,  Assistant  Director,  - 
State  and  Federal  Programs,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  U.S.  Department  of  the 
Interior,  South  Building,  1951 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20240,  Telephone  (202)  343-4225. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  arranged  as  set  forth  in  the 
following  table: 

I  General  Background  on  Permanent 
Program 

II  General  Background  on  State  Program 
Approval  Process 

III  Background  on  the  Illinois  Program 
Submission 

IV  Secretary’s  findings  under  Section  503 
of  SMCRA 

1.  Statute  (General) 

2.  Sanctions  for  Violations 

3.  Administrativ^/Technical  Personnel  and 
Funds 

4.  Permit  System 

5.  Areas  Unsuitable  for  Mining 

6.  Coordinating  Permit  Review/Issuance 

7.  Regulations  (General) 

8.  Solicited/Disclosed  Views  of  the 
Environmental  Protection  Agency  (EPA).  and 
other  Federal  Agencies. 

9.  Concurrence  of  EPA 

10.  Held  Public  Meeting  and  Hearings 

11.  Legal  Aulhority/Qualified  Personnel 

V  Secretary’s  findings  Under  30  CFR 
732.15 

12.  Program  Provisions  for  Carrying  out 
SMCRA/30  CFR  Chapter  Vll  (General) 

13.  Alternate  Approaches  (“State 
Window") 

.  14.  Performance  Standards — (Subchapter 
K) 

15.  Permits — (Subchapter  G) 

16.  Coal  Exploration — (30  CFR  776,  815) 

17.  Coal  Extraction — (Incidental) — (30  CFR  _ 
707) 

18.  Enter,  Inspect,  Monitor — (30  CFR  840) 

19.  Performance  Bonds — (Subchapter )) 

20.  Civil  and  Criminal  Sanctions — (30  CFR 
845) 

21.  Notices  and  Violations/Cessation 
Orders  (30  CFR  842,  843) 

22.  Lands  Unsuitable-^Subchapter  F) 

23.  Public  Participation 

24.  Conflict  of  Interest — (30  CFR  705) 

25.  Blasting — (Section  719  of  SMCRA) 

26.  Small  Operator  Assistance  Program — 

(30  CFR  795) 

27.  Protection  of  Employees — (30  CFR  865) 

28.  Adminstrative  and  Judicial  Review 
(Subchapter  L) 

29.  Provisions  of  Documents/Information  to 
OSM 

30.  Laws 


31.  Personnel  and  Funds 

VI  Disposition  of  Comments 

VII  Approval  in  Part/Disapproval  in  Part 

VIII  Effect  of  This  Action 

IX  Additional  Findings 

I.  General  Background  on  the  Permanent 
Program 

The  environmental  protection 
provisions  of  SMCRA  are  being 
implemented  in  two  phases — the  initial 
program  and  the  permanent  program — in 
accordance  with  Sections  501-503  of 
SMCRA,  30  U.S.C.  1251-1253.  The  initial 
program,  which  became  effective  on 
February  3, 1978,  for  new  coal  mining 
operations  on  non-Federal  and  non- 
Indian  lands  that  received  state  permits 
on  or  after  that  date,  and  on  May  3. 

1978,  for  all  coal  mines  existing  on 
February  3, 1978,  is  administered  and 
enforced  by  the  Federal  Government. 

The  initial  program  rules  were 
promulgated  by  the  Secretary  on 
December  13, 1977,  under  30  CFR  Parts 
710-725  (42  FR  62639). 

The  permanent  program  will  become 
effective  in  each  state  upon  either  the 
approval  of  a  state  program  by  the 
Secretary  of  the  Interior  or 
implementation  of  a  Federal  program 
within  the  state.  To  be  approved,  a  state 
program  must  demonstrate  that  the  state 
is  capable  of  carrying  out  the  provisions 
of  SMCRA  in  regulating  surface  coal 
mining  within  the  state.  If  a  state 
program  is  approved,  the  state,  rather 
than  the  Federal  government,  will  be  the 
primary  regulator  of  activities  subject  to 
SMCRA.  The  Federal  regulations  for  the 
permanent  program,  including 
procedures  for  states  to  follow  in 
submitting  state  programs  and  minimum 
standards  and  procedures  the  State 
programs  must  include  to  be  eligible  for 
approval,  are  found  in  30  CFR  Parts  700- 
707  and  730-865.  Part  705  was  published 
October  20, 1977  (42  FR  56064),  and  Parts 
795  and  865  (originally  Part  830)  were 
published  December  13, 1977  (42  FR 
62639).  The  other  permanent  program 
regulations  were  published  March  13, 
1979  (44  FR  15312-15463).  Errata  notices 
were  published  March  14, 1979  (44  FR 
15485),  August  24, 1979  (44  FR  49673- 
49687),  September  14, 1979  (44  FR  53507- 
53509),  November  19, 1979  (44  FR  66195), 
April  16, 1980  (45  FR  26001),  June  5, 1980 
(45  FR  37818)  and  July  15, 1980  (45  FR 
47424).  Amendments  to  the  regulations 
were  published  October  22, 1979  (44  FR 
60969),  as  corrected  December  19, 1979 
(44  FR  75303),  December  19, 1979  (44  FR 
75302-75303),  December  31, 1979  (44  FR 
77440-77447),  January  11, 1980  (45  FR 
2626-2629),  April  16, 1980  (45  FR  25998- 
26001),  May  20, 1980  (45  FR  33926- 
33927),  June  10, 1980  (45  FR  39446-39447) 
and  August  6, 1980  (45  FR  52306-52324). 
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Portions  of  these  regulations  that  have 
been  suspended,  pending  further 
rulemaking,  were  published  on 
November  27, 1979  [44  FR  67942), 
December  31, 1979  (44  FR  77447-77454), 
January  30, 1980  (45  FR  6913)  and  August 

4. 1980  (45  FR  51547-51549). 

II.  General  Background  on  the  Slate 
Program  Approval  Process 

The  Federal  regulations  governing 
state  program  submissions  are  found  at 
30  CFR  Parts  730-732.  Any  state  wishing 
to  assume  primary  jurisdiction  under 
SMCRA  for  the  regulation  of  surface 
coal  mining  within  the  state  may  submit 
a  state  program  for  the  Secretary’s 
consideration.  The  Secretary  of  the 
Interior  has  the  responsibility  to 
approve  or  disapprove  the  program,  and 
must  approve  or  disapprove  each 
specific  part  of  the  program.  After 
review  of  the  submission  by  OSM  and 
other  agencies,  and  opportunity  for  the 
state  to  make  additions  or  modifications 
to  the  program  and  an  opportunity  for 
public  comment,  the  Secretary  may 
approve  the  program  unconditionally, 
approve  it  conditioned  upon  minor 
dehciencies  being  corrected  in 
accordance  with  a  specified  timetable, 
disapprove  the  program,  or  approve  it  in 
part  and  disapprove  it  in  part.  If  a 
program  or  a  part  thereof  is 
disapproved,  the  state  may  submit  a 
revised  program  that  is  corrected  to 
meet  the  requirements  of  SMCRA  and 
the  applicable  Federal  regulations.  If  the 
revised  program  or  a  part  thereof  is  also 
disapproved,  SMCRA  requires  the 
Secretary  of  the  Interior  to  establish  a 
Federal  program  in  that  state.  The  state 
may  submit  a  further  proposed  state 
program  for  the  Secretary’s 
consideration  after  the  Federal  program 
has  been  implemented. 

The  104  Day  Rule 

As  originally  promulgated,  30  CFR 
732.11(d)  required  that  State  make  any 
modifications  and  additions  to  state 
program  submissions  by  November  15, 

1979.  That  section  stated: 

Program  submissions  that  do  not  contain 
all  required  and  fully  enacted  laws  and 
regulations  by  November  15, 1979,  wilt  be 
disapproved  pursuant  to  the  procedures  for 
the  Secretary's  initial  decision  in  §  732.13. 

As  a  result  of  litigation  in  the  U.S. 
District  Court  for  the  District  of 
Columbia,  the  deadline  for  states  to 
submit  proposed  programs  was 
extended  from  August  3, 1979,  to  March 

3. 1980  and  the  November  15, 1979,  date 
in  30  CFR  732.11(d)  and  732.12(b)(2) 
became  obsolete.  'Therefore,  on  May  20, 

1980,  (45  FR  33927)  30  CFR  732.11(d)  and 
732.12(b)(2)  were  amended  to  change  the 


November  15, 1979,  date  to  the  104th  day 
after  program  submission.  Other  minor 
adjustments  were  made  to  the 
timetables  for  comments  and  hearings. 

The  Secretary’s  rules  for  the  review  of 
State  programs  implement  his  policy 
that  industry,  the  public,  and  other 
agencies  of  government  should  haveran 
opportunity  to  participate  effectively  in 
his  decisions.  The  Secretary  also  has  a 
policy  that  a  State  should  be  afforded 
the  maximum  opportunity  possible  to 
change  its  program,  when  necessary,  to 
cure  any  deficiencies  in  it. 

To  accomplish  both  of  these  policy 
objectives,  the  Secretary  determined 
that  the  laws  and  rules  upon  which  he 
bases  his  decision  on  a  state  program 
must  be  finalized  prior  to  the  beginning 
of  the  public  comment  period  on  the 
program.  By  identifying  the  laws  and 
rules  in  effect  on  the  104th  day  as  the 
basis  of  his  program  approval  decision, 
the  Secretary  assists  commenters  by 
informing  them  of  program  elements  that 
should  be  reviewed.  Meaningful  public 
comment  would  be  undermined  if  the 
program  elements  were  constantly 
changing  until  the  day  before  the 
Secretary’s  decision. 

The  104  day  rule  affords  the  State  3  Vi 
months  following  submission  within 
which  to  modify  its  laws  and  rules.  In 
addition,  after  the  Secretary’s  initial 
program  decision,  the  State  has 
additional  opportunities  to  revise  its 
laws  and  regulations. 

All  program  elements  other  than  laws 
and  rules,  including  Attorney  General’s 
opinions,  program  narratives, 
descriptions  and  other  information,  may 
be  revised  by  the  state  at  any  time  prior 
to  program  approval.  The  Secretary  will 
provide  opportunity  for  public  comment 
on  those  changes,  as  appropriate. 

Effect  of  Litigation  of  the  Federal 
Permanent  Regulatory  Program 

The  Secretary,  in  reviewing  state 
programs,  is  applying  the  provisions  of 
Section  503  of  SMCRA,  30  U.S.C.  1253, 
and  30  CFR  232.15.  In  reviewing  the 
Illinois  program,  the  Secretary  has 
followed  the  Federal  regulatory  criteria 
cited  above  as  affected  by  decisions  of 
the  U.S.  District  Court  for  the  District  of 
Columbia  in  In  Re:  Permanent  Surface 
Mining  Regulation  Litigation.  That 
litigation  is  a  consolidation  of  several 
lawsuits  challenging  the  Secretary’s 
permanent  regulatory  program. 

Because  of  the  complexity  of  that 
litigation,  the  court  issued  its  decision  in 
two  “rounds.”  The  “Round  1”  opinion, 
issued  February  26, 1980,  denied  several 
generic  challenges  to  the  permanent 
program  regulations,  but  remanded  all 
or  parts  of  twenty-two  specific 
regulations.  The  "Round  H”  opinion. 


issued  May  16, 1980,  denied  additional 
generic  challenges  to  the  regulations,  but 
remanded  some  40  additional  parts, 
sections  or  subsections  of  the 
regulations.  The  court  also  ordered  the 
Secretary  to  “affirmatively  disapprove, 
under  Section  503  [of  SMCRA],  those 
segments  of  a  state  program  that 
incorporate  a  suspended  or  remanded 
regulation”  (Mem.  Op.,  May  16, 1980,  p. 
49).  However,  on  August  15, 1980,  the 
court  stayed  this  portion  of  its  opinion. 
The  effect  of  this  stay  is  to  allow  the 
Secretary  to  approve  state  program 
provisions  in  the  three  circumstances 
described  in  paragraph  1  below. 
Therefore,  the  Secretary  is  applying  the 
following  standards  to  the  review  of 
state  program  submissions: 

1.  The  Secretary  need  not 
affirmatively  disapprove  state 
provisions  similar  to  those  Federal 
regulations  that  have  been  suspended  or 
remanded  by  the  District  Court  where 
the  state  has  adopted  such  provisions  in 
a  rulemaking  or  legislative  proceeding 
that  occurred  either:  (1)  before  the 
enactment  of  SMCRA,  or  (2)  after  the 
date  of  the  Round  II  District  Court 
decision,  since  such  state  regulations 
clearly  are  not  based  solely  upon  the 
suspended  or  remanded  Federal 
regulations.  (3)  In  addition,  the 
Secretary  need  not  affirmatively 
disapprove  provisions  based  upon 
suspended  or  remanded  Federal  rules  if 
a  responsible  state  official  has 
requested  the  Secretary  to  approve 
them. 

2.  The  Secretary  will  affirmatively 
disapprove  all  provisions  of  a  state 
program  that  incorporate  suspended  or 
remanded  Federal  rules  and  do  not  fall 
into  one  of  the  three  categories  in 
paragraph  1,  above.  The  Secretary 
believes  that  the  effect  of  his 
“affirmative  disapproval”  of  such  a 
section  in  a  state’s  regulations  is  that  the 
requirements  of  that  section  are  not 
enforceable  in  the  permanent  program  at 
the  Feder  il  level  to  the  extent  they  have 
been  disapproved.  That  is,  to  the  extent 
a  provision  is  disapproved,  no  cause  of 
action  for  its  enforcement  exists  in  a 
Federal  court,  and  Federal  inspections 
will  not  result  in  notices  of  violation  or 
cessation  orders  based  upon  the 
“affirmatively  disapproved”  provisions. 
The  Secretary  takes  no  position  as  to 
whether  the  affirmatively  disapproved 
provisions  are  enforceable  under  State 
law  and  in  State  courts.  Accordingly, 
these  provisions  are  not  being 
superseded  as  a  matter  of  Federal  law. 

3.  A  state  program  need  not  contain 
provisions  to  implement  a  suspended 
regulation  and  no  state  program  will  be 
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disapproved  for  failure  to  contain  a 
counterpart  to  a  suspended  regulation. 

4.  A  state  must  have  authority  to 
implement  all  permanent  program 
provisions  of  SMCRA,  including  those 
provisions  of  SMCRA  upon  which  the 
suspended  regulations  were  based. 

5.  A  state  program  may  not  contain 
any  provision  that  is  inconsistent  with  a 
provision  of  SMCRA. 

6.  Only  those  provisions  that  need  not 
be  disapproved  because  of  the  District 
Court’s  order  will  be  evaluated.  These 
provisions  will  be  unconditionally 
approved,  conditionally  approved,  or 
disapproved,  in  whole  or  in  part,  in 
accordance  with  30  CFR  732.13. 

7.  Upon  promulgation  of  new 
regulations  to  replace  those  that  have 
been  suspended  or  remanded,  the 
Secretary  will  afford  states  that  have 
approved  or  conditionally  approved 
programs  a  reasonable  opportunity  to 
amend  their  programs,  as  appropriate.  In 
general,  the  Secretary  expects  that  the 
provisions  of  30  CFR  732.17  will  govern 
this  process. 

A  list  of  the  regulations  suspended  or 
remanded  as  a  result  of  the  Round  1  and 
Round  II  decisions  was  published  in  the 
Federal  Register  on  July  7, 1980  (45  FR 
45604).  Notice  of  availability  of  a 
tentative  listing  of  proposed  Illinois 
regulations  that  incorporate  suspended 
or  remanded  Federal  Regulations  was 
published  at  45  FR  46820-46826,  July  11, 
1980. 

III.  Background  on  the  Illinois  Program 
Submission 

The  Illinois  surface  mining  legislation 
was  enacted  September  22, 1979.  The 
Illinois  permanent  program  submission 
was  received  by  the  OSM,  Region  HI. 
office  on  March  3, 1980.  The  submission 
included  regulations  that  were 
proposed,  but  not  fully  promulgated.  * 
Appropriate  distribution  was  made 
within  OSM  and  to  other  governmental 
agencies.  Announcement  of  receipt  of 
the  submission  was  made  in 
newspapers  of  general  circulation  in  the 
state  of  Illinois  and  published  in  the 
Federal  Register  on  March  11, 1980  (44 
FR  15583-15584). 

An  appropriately  announced  public 
review  meeting  regarding  completeness 
of  the  submission  was  Jield  in 
Springfield,  Illinois  on  April  10, 1980. 

Comments  from  reviewers  regarding 
the  content  of  the  Illinois  program  were 
received  by  the  Region  III  office,  and  a 
list  of  deficiencies  and  suggestions  for 
corrections  was  forwarded  to  the  Illinois 
Department  of  Mines  and  Minerals 
(IDMM,  the  agency  that  is  to  be  the 
regulatory  authority  under  the  Illinois 
program)  on  May  1, 1980 
(Administrative  Record  Number  (ARN); 


111-0063).  The  determination  that  the 
state  program  was  incomplete  was 
published  in  the  Federal  Register  (45  FR 
29310-29311)  on  May  2, 1980.  The 
Federal  Register  notice,  published  in 
accordance  with  Section  732.11(c)  of  the 
permanent  regulatory  program 
regulations,  noted  that  the  following 
required  elements  were  missing  from  the 
proposed  Illinois  permanent  regulatory 
program: 

1.  A  legal  opinion  from  the  Attorney  ' 
General  as  required  by  30  CFR  731.14(c). 

2.  Narratives  or  descriptions  of  the 
existing  and/or  proposed  organization 
of  the  Illinois  regulatory  authority  as 
required  by  30  CFR  731.14(e). 

3.  Statistical  information  describing 
coal  exploration  operations  or  a 
statement  that  no  such  information  is 
available  as  required  by  30  CFR 
731.14(h). 

4.  Brief  descriptions  of  other  programs 
that  may  be  administered  by  the 
regulatory  authority  as  required  by  30 
CFR  731.14(0). 

5.  A  copy  of  regulations  that  were  in 
the  process  of  promulgation  as  required 
by  30  CFR  731.14(a). 

On  May  22, 1980,  substantive 
comments  regarding  the  Illinois 
submission  were  forwarded  to  IDMM  by 
OSM.  Region  III  (ARM  111-0076). 

On  June  6,  9  and  22, 1980,  public 
meetings  were  held  between  Region  III- 
OSM  and  IDMM  to  discuss  the 
comments  in  the  May  22, 1980,  letter. 

The  results  of  these  meetings  are 
documented  in  the  Administrative 
Record  (ARN  111-0096,  0111,  0113), 

On  June  16, 1980,  the  104th  day  after 
submission  of  the  program,  IDNM 
submitted  to  OSM  revisions  and 
additions  to  the  Illinois  permanent 
program  submission.  The  additions  and 
revisions  submitted  by  Illinois  on  June 

16. 1980,  are  listed  below: 

Volume  6 — Supplemental  Information: 

Tab  A — Narrative  and  Descriptions  of 
Existing  and  proposed  organization  of 
the  Agency — with  Functional 
Organization  Charts  (Supplement  to  Tab 
E.,  Volume  1). 

Tab  B — statement  and  Data 
Concerning  Coal  Exploration 
Operations. 

Tab  C — Brief  Description  of  Other 
Programs  Administered  by  the 
Regulatory  Authority  (omitted  from  Tab 
N.,  Volume  1). 

Tab  D — A  statement  Regarding  Public 
Participation  (refer  to  Tab  N.,  Volume  2). 

Tab  E-J — Other  Applicable  state 
Laws  and  Regulations. 

Volume  7— A  legal  Opinion  of  the 
Attorney  General  and  a  section-by¬ 
section  comparison  of  the  Act  and 
regulations. 

Volume  8 — Civil  Administrative  Code. 


Volume  9— A  copy  of  the  June  13. 

1980,  Illinois  Register,  which  includes 
the  proposed  state  program  regulations 
at  pages  1-135. 

The  revised  proposed  regulations 
submitted  by  Illinois  on  June  16. 1980, 
were  not  fully  promulgated.  As 
described  above  in  the  discussion  of  the 
104  Day  Rule  under  General  Background 
on  the  State  Programs  Approval 
Process,  proposed  regulations  may  not 
form  the  basis  for  approval  of  a  state 
program.  Therefore,  this  notice  does  not 
contain  findings  on  the  proposed  Illinois 
regulations. 

On  June  26, 1980,  the  Regional 
Director  published  in  the  Federal 
Register  (45  FR  43221-43223)  and  in 
newspapers  of  general  circulation 
within  the  state  of  Illinois  a  notice  that 
the  amended  Illinois  submission  was 
complete.  The  notice  set  forth  a 
summary  of  the  amended  state  program, 
the  times  and  locations  for  public 
review  of  the  program,  and  procedures 
for  the  public  hearings  on  the  substance 
of  the  Illinois  program.  The  notice  stated 
that  the  public  comment  period  on  the 
program  would  extend  until  4:30  p.m., 

July  30, 1980. 

In  accordance  with  the  June  26, 1980, 
notice,  public  hearings  regarding  the 
Illinois  permanent  program  submission 
were  held  in  Springfield,  Illinois,  on  July 

24. 1980,  and  in  Marion,  Illinois,  on  July 

25. 1980, 

On  July  30, 1980,  the  last  day  of  the 
public  comment  period  on  the  Illinois 
program  submission,  Illinois  submitted 
substantial  additional  information, 
including  revised  proposed  regulations 
to  OSM.  The  information  submitted  on 
July  30, 1980,  by  Illinois  includes^ 

1.  Letter  of  Transmittal  from  IDMM  to 
Edgar  A.  Imhoff  dated  July  29, 1980. 

2.  Letter  of  Alternatives  (10  issues) 
from  IDMM  to  Edgar  A.  Imhoff  dated 
July  29, 1980. 

3.  Letter  in  regard  to  Permit 
Completeness  from  Harvey  Sheldon  to 
Edgar  A.  Imhoff  dated  July  30, 1980. 

4.  Volume  10 — Response  to 
Attachments  A  and  C  of  OSM  III — May 

22. 1980,  letter. 

5.  Volume  11 — Proposed  Final 
Regulations. 

6.  Volume  12 — Written  and  Public 
Hearing  Comments  Received  during 
rulemaking  with  Department  Action  rule 
1700-1815. 

7.  Volume  13 — Written  and  Public 
Hearing  Comments  received  during 
rulemaking  with  Department  Action 
1816-1845. 

As  stated  previously,  revised 
proposed  regulations  may  not  form  the 
basis  for  approval  of  a  state  program 
and  this  notice  will  not  discuss  proposed 
regulations.  However,  as  provided  in  the 
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June  26, 1980,  notice  of  public  comment 
period  and  public  hearings  on  the 
Illinois  program  submission  [see  45  FR 
43222,  col.  2),  OSM  will  review  the 
proposed  regulations  and  provide 
comments  on  their  adequacy  to  the  state 
of  Illinois  separately  from  this  notice. 
These  separate  comments  will  be 
available  to  the  public  at  the  places 
listed  above  under  “Addresses.” 

The  Regional  Director  completed  his 
program  review  on  August  12, 1980,  and 
forwarded  the  public  hearing  transcript, 
written  presentations,  exhibits  and 
copies  of  all  comments  to  the  Director 
together  with  a  recommendation  that  the 
program  be  approved  in  part  and 
disapproved  in  part. 

On  August  20, 1980,  45  FR  55478,  the 
Secretary  publicly  disclosed  the  views 
of  the  Administrator  of  the 
Environmental  Protection  Agency,  the 
Secretary  of  Agriculture,  and  the  heads 
of  other  Federal  agencies. 

On  August  22, 1980,  ARN:  ILL-0190, 
the  Director  communicated  to  Illinois 
the  August  15, 1980,  opinion  of  the  U.S. 
District  court  for  the  District  of 
Columbia  staying  its  order  to 
“affirmatively  disapprove"  segments  of 
a  state  program  incorporating 
suspended  or  remanded  Federal 
regulations.  The  state  was  asked  to 
inform  OSM  if  there  were  any  such 
provisions  in  its  program  that  Illinois 
wished  the  Secretary  not  to  disapprove 
affirmatively.  No  reply  has  been 
received  from  Illinois. 

On  September  23, 1980,  the 
Administrator  of  the  Environmental 
Protection  Agency  transmitted  his 
written  concurrence  on  the  portions  of 
the  Illinois  program  that  the  Secretary  is 
approving  at  this  time. 

On  September  25, 1980,  the  Director 
recommended  to  the  Secretary  that  the 
program  be  approved  in  part  and 
disapproved  in  part. 

Secretary’s  Findings 

In  reaching  his  decision  to  approve  in 
part  and  disapprove  in  part  the  Illinois 
program  submission,  the  Secretary 
makes  the  following  findings  pursuant  to 
Section  503  of  SMCRA  and  30  CFR 
732.15.  Where  appropriate  these  findings 
offer  corrective  action  that  may  be 
utilized  by  Illinois  in  revising 
disapproved  parts  of  the  program  for 
resubmission.  However,  the  resubmitted 
portions  of  the  program  will  be  subject 
to  review  and  comment  by  the  public 
prior  to  a  final  decision  by  the 
Secretary. 

Findings  made  under  Section  503(a)(1) 
through  (7)  and  (b)(1)  through  (4)  are 
numbered  (1)  through  (11).  Findings 
made  under  30  CFR  732.15(a),  (b)(1) 


through  (16),  (c)  and  (d)  are  numbered 
(12)  through  (31). 

IV.  Findings  Under  Section  503  of 
SMCRA 

(1)  The  Secretary  finds  that  the  state 
of  Illinois  has  in  part  a  state  law  that 
fully  provides  for  regulation  of  surface 
coal  mining  and  reclamation  operations 
in  accordance  with  the  requirements  of 
SMCRA  for  the  reasons  relating  to 
statutory  provisions  submitted  with  the 
program  that  are  discussed  specifically 
under  Findings  12  through  31  below. 

(2)  The  Secretary  finds  that  Illinois 
has  in  part  a  state  law  that  fully 
provides  sanctions  for  violations  of  state 
laws,  regulations  or  conditions  of 
permits  concerning  surface  coal  mining 
and  reclamation  operations,  which 
sanctions  shall  meet  the  minimum 
requirements  of  SMCRA  including 
criminal  sanctions,  forfeiture  of  bonds, 
suspensions,  revocations,  and 
withholding  of  permits,  and  the  issuance 
of  cease-and-desist  orders  by  the  state 
regulatory  authority  or  its  inspectors  for 
the  reasons  specifically  set  forth  under 
Findings  14, 15, 16, 17, 18, 19.  20  and  21 
below. 

(3)  The  Secretary  finds  that  Illinois 
does  not  have  a  state  regulatory 
authority  with  sufficient  administrative 
and  technical  personnel  and  sufficient 
funding  to  enable  the  State  to  regulate 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  SMCRA  for  the  reasons 
set  forth  below  under  Finding  31. 

(4)  The  Secretary  finds  that  Illinois 
has  in  part  a  state  law  that  fully 
provides  for  the  effective 
implementation,  maintenance,  and 
enforcement  of  a  permit  system  meeting 
the  requirements  of  SMCRA  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Indian 
and  non-Federal  lands  within  the  State 
for  the  reasons  set  forth  under  Finding 
15  below. 

(5)  The  Secretary  finds  that  the  state 
program  in  part  provides  for 
establishment  of  a  process  for 
designation  of  areas  as  unsuitable  for 
surface  coal  mining  in  accordance  with 
Section  522  of  SMCRA  for  the  reasons 
set  forth  below  under  Finding  22. 

(6)  The  Secretary  finds  that  the  state 
program  establishes  in  part  a  process  to 
avoid  duplication  by  coordinating  the 
review  and  issuance  of  permits  for 
surface  coal  mining  and  reclamation 
operations  with  other  Federal  or  state 
permit  processes  applicable  to  the 
proposed  operations  for  the  reasons  set 
forth  below  under  Finding  27. 

(7)  The  Secretary  finds  that  the  State 
of  Illinois  does  not  have  rules  and 
regulations  fully  consistent  with  the 


regulations  issued  by  the  Secretary 
pursuant  to  SMCRA  because  the  State 
did  not  have  fully  promulgated 
regulations  on  June  16, 1980,  the  104th 
day  after  program  submission,  as 
required  by  30  CFR  732.11(d). 

(8)  The  Secretary  has  solicited  and 
publicly  disclosed  the  views  of  the 
Administrator  of  the  Environmental 
Protection  Agency,  the  Secretary  of 
Agriculture,  and  the  heads  of  other 
Federal  agencies  concerned  with  or 
having  special  expertise  pertinent  to  the 
proposed  Illinois  program. 

(9)  The  Secretary  has  obtained  the 
written  concurrence  of  the 
Administrator  of  the  Environmental 
Protection  Agency  with  respect  to  those 
aspects  of  the  Illinois  program  that  are 
being  approved  at  this  time  and  which 
relate  to  air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Federal  Water  Pollution  Control  Act,  33 

U. S.C.  1151-1175,  and  the  Clean  Air  Act, 
42  U.S.C.  7401  et  seq. 

(10)  The  Secretary,  through  OSM,  held 
a  public  review  meeting  in  Springfield, 
Illinois,  on  April  10, 1980,  to  discuss  the 
Illinois  program  submission  and  its 
completeness  and  held  public  hearings 
in  Springfield,  Illinois,  on  July  24, 1980, 
and  in  Marion,  Illinois,  on  July  25, 1980, 
on  the  substance  of  the  Illinois  program 
submission. 

(11)  The  Secretary  finds  that  the  State 
of  Illinois  has  in  part  the  legal  authority 
and  qualified  personnel  necessary  for 
the  enforcement  of  the  environmental 
protection  standards  of  SMCRA  and  30 
CFR  Chapter  VII,  for  the  reasons  set 
forth  below  under  Findings  12-31. 

V.  Findings  Under  30  CFR  732.15 

For  each  of  the  specific  following 
findings,  the  Federal  statute  citation  is 
given  first,  followed  by  the 
corresponding  Illinois  statute  citation.  In 
accordance  with  30  CFR  732.15,  the  ‘ 
Secretary  finds  the  following  on  the 
basis  of  information  in  the  Illinois 
program  submission,  public  comments, 
testimony  and  written  presentations  at 
the  public  hearings,  and  other  relevant 
information. 

Finding  12 

The  Secretary  finds  that  the  Illinois 
program  submission  does  not  provide  in 
full  for  Illinois  to  carry  out  the 
provisions  and  meet  the  purposes  of 
SMCRA  and  theiSecretary’s 
implementing  regulations  in  30  CFR 
Chapter  VII.  This  finding  is  made  under 
30  CFR  732.15(a).  Detailed  discussion  of 
the  basis  of  this  finding  is  found  in  the 
discussions  following  Findings  13-31. 
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Finding  13 

The  Illinois  permanent  program 
submission  did  not  contain  any 
proposed  "state  window”  items 
submitted  pursuant  to  30  CFR  731.13.  As 
a  result  of  public  meetings  held  on  June 
6  and  9, 1980,  the  Illinois  Department  of 
Mines  and  Minerals  agreed  to  consider 
submitting  the  following  sections  of  the 
Illinois  proposed  regulations  as  state 
windows:  1816.49(c),  1816.83, 

1816.85(c)(3).  1816.89(b),  1816.103(a). 
1817.49(c),  1817.89(b).  No  such  state 
window  provisions  have  been 
submitted.  This  Hnding  is  made  under  30 
CFR  732.15(a). 

Finding  14 

The  Secretary  finds  that  the  Illinois 
Department  of  Mines  and  Minerals  does 
not  have  full  authority  under  Illinois 
laws  and  regulations  to  regulate  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations  and  that  the 
Illinois  program  submission  does  not 
include  the  provisions  necessary  to 
implement,  administer,  and  enforce  all 
applicable  requirements  consistent  with 
Subchapter  K  of  30  CFR  Chapter  VII. 

This  finding  is  made  under  30  CFR 
732.15(b)(1)  and  is  based'upon  the  lack 
of  promulgated  regulations  and  on  the 
findings  listed  below. 

14.1  Section  515(aJ — Sections  3.01  and 
4.01.  SMCRA  Section  515(a)  requires 
any  permit  issued  for  “surface  coal 
mining  operations”  to  require  those 
operations  to  meet  all  applicable 
performance  standards  in  SMCRA. 

Illinois  Section  3.01  requires  “surface 
mining  operations”  to  comply  at  a 
minimum  with  the  performance 
standards  of  Article  III  of  the  Illinois 
statute  and  Section  4.01  requires 
“underground  mining  operations”  to 
comply  at  a  minimum  with  the 
performance  standards  of  Article  IV  of 
the  Illinois  statute. 

The  Illinois  definition  of  “underground, 
mining  operations”  in  Section  1.03(a)(26)' 
excludes  surface  impacts  incident  to 
underground  mining  operations.  The 
SMCRA  definition  of  “surface  coal 
mining  operations”  explicitly  includes 
such  impacts.  However,  Section  4.11  of 
the  Illinois  statute  requires  surface 
impacts  incident  to  an  underground 
operation  to  comply  with  the 
performance  standards  of  Article  III  of 
the  Illinois  statute. 

Illinois,  in  its  July  30, 1980, 
submission,  explains  that  Sections  8.06 
(b)  and  (c),  which  require  enforcement 
actions  to  be  taken  against  violations 
“of  any  requirement”  of  the  Illinois 
statute,  require  mining  operations  to 
comply  with  all  performance  standards 
in  the  Illinois  statute.  This  does  not 


conflict  with  the  language  of  Sections 
3.01  and  4.01,  which  refer  to  compliance 
with  the  performance  standards  as 
minimal  requirements.  Therefore, 
Sections  3.01  and  4.01  are  consistent 
with  SMCRA. 

14.2  Section  515(b)(3} — Section 
3.04(a).  The  Illinois  term  “affected  land" 
is  substituted  for  the  Federal  term 
“surface  coal  mining  operations”  in 
regulating  what  lands  must  be  backfilled 
and  graded.  As  Illinois  points  out  in  its 
July  30, 1980,  submission,  the  intent  of 
Section  515(b)(3)  is  to  require  backfilling 
and  grading  of  lands  where  mining 
operations  occur  or  disturb  the  natural 
land  surface.  As  defined  by  Section 
1.03(a)(1)  of  the  Illinois  statute,  “affected 
land”  includes  areas  where  surface  or 
underground  mining  operations  occur  or 
disturb  the  natural  land  surface. 
However,  the  Illinois  definition  of 
underground  mining  operations  excludes 
some  surface  impacts  incident  to  an 
underground  operation.  Thus,  the  Illinois 
statute  would  not  require  backfilling  and 
grading  of  subsidence  depressions,  and 
other  surface  impacts  of  underground 
operations,  which  is  inconsistent  with 
SMCRA. 

14.3  Section  515(b)(3) — Section 
3.04(b).  SMCRA  requires  that,  in  order  to 
obtain  the  thin  overburden  exemption 
from  the  approximate  original  contour 
requirement,  mining  must  have  been 
carried  out  at  the  same  location  “over  a 
substantial  period  of  time.”  Illinois 
substitutes  the  phrase  “over  a  period 
greater  that  one  year.”  The  Secretary 
finds  this  language  is  consistent  with 
SMCRA  and  30  CFR  816.104. 

14.4  Section  515(b)(3) — Section 
3.04(c).  The  Illinois  statute  would  allow 
variances  from  the  requirement  to  return 
to  the  approximate  original  contour/ 
wherever  there  is  excess  overburden. 
Section  515(b)(3)  of  SMCRA  requires 
that  this  variance  be  granted  oiily 
"where  the  volume  of  overburden  is 
large  relative  to  the  thickness  of  the  coal 
deposit.”  The  Illinois  provision  would 
impermissibly  broaden  the  approximate 
original  contour  provisions  SMCRA  and 
is,  therefore,  less  stringent. 

14.5  No  corresponding  Federal 
provision — 3.07(b),  (d)  and  (f).  The 
Illinois  statute  contains  performance 
standards  for  high  capability  lands, 
which  are  defined  in  Section  3.07(d)  as 
land  that  is  non-prime  farm  land  but 
capable  of  row  crop  use.  SMCRA  has  no 
such  provision.  Section  3.07(f)  indicates 
that  the  high  capability  land 
performance  standards  in  Section 
3.07(b)  are  in  addition  to  the  other 
requirements  of  the  Illinois  statute. 
However,  Section  3.07(b)  would  allow 
removal  and  replacement  of  only  part  of 
the  topsoil,  which  would  be  inconsistent 


with  SMCRA  Section  515(b)(5).  In 
addition,  it  would  allow  the  topsoil  to  be 
replaced  with  other  available  material 
that  is  suitable  for  revegetation.  SMCRA 
Section  515(b)(5)  allows  such 
substitution  only  where  the  topsoil  is  of 
poor  quality  for  where  the  substituted 
material  is  more  suitable  than  the 
topsoil  for  revegetation.  The  Illinois 
provision  is  inconsistent  with  SMCRA. 

14.6  Section  515(b)(8) — Section 
3.08(b).  SMCRA  Section  515(b)(8)  allows 
permanent  impoundments  only  “if 
authorized  in  the  approved  mining  and 
reclamation  plan  and  permit.”  Illinois 
Section  3.0B(b)  does  not  contain  this 
language,  but  it  does  require  state 
approval  of  permanent  impoundments  of 
water,  and  thus  appears  to  be  consistent 
with  SMCRA.  The  Illinois  rules  should' 
clarify  that  permanent  impoundments 
will  not  be  allowed  except  as  authorized 
by  the  mining  and  reclamation  plan. 

14.7  Section  515(b)(10)(B) — Section 
3.08(a).  The  Illinois  provision  concerning 
runoff  water  contains  standards  that  are 
not  found  in  SMCRA.  The  Illinois 
statutory  side-by-side  submitted  by 
Illinois  in  accordance  with  30  CFR 
731.14(a)  indicates  that  Section  3.08(a)  is 
intended  to  be  consistent  with  SMCRA 
Section  515(b)(10)(B)  (See  Vol.  4,  p.  36  of 
Illinois  submission).  However,  the 
reference  to  draining  runoff  water  from 
affected  areas  is  unclear.  In  addition, 
the  Illinois  provision  would  allow 
construction  of  temporary 
impoundments  “in  accordance  with 
sound  engineering  practices  and 
standards  adopted  by  the  Department 
by  rule.”  This  would  be  acceptable  only 
if  the  Illinois  regulations  are  consistent 
with  the  requirement  in  Section 
515(b)(10)(B)  that  siltation  structures  be 
constructed  as  designed  and  approved 
in  the  reclamation  plan  using  the  best 
technology  currently  available.  A 
conclusion  on  this  section  is  not 
possible  at  present. 

14.8  Section  515(b)(10)(B)(ii)— 
Section  3.10(d).  Section  515(b)(10)(B)(ii) 
requires  that  siltation  structures  shall  be 
constructed  prior  to  commencement  of 
operation.  Illinois  Section  3.10(d)  is  less 
stringent  that  SMCRA  because  it 
provides  that  such  structures  “may” 
rather  than  “shall”  be  constructed  prior 
to  commencement  of  operations. 
Furthermore,  SMCRA  requires  that  an 
engineer  certify  that  the  structure  is 
constructed  as  designed,  whereas  the 
Illinois  provision  does  not  clearly 
require  that  the  construction  of  siltation 
structures  be  certified  by  a  qualified 
registered  engineer. 

14.9  Section  515(b)(10)(C) — Section 
3.10(e).  Illinois  Section  3.10(e)  requires 
that  siltation  structures  be  cleaned  out 
and  removed  after  revegetation  unless 
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"consistent  with  the  reclamation  plan.” 
Illinois,  in  its  July  30, 1980,  submission, 
states  that  this  language  is  intended  to 
exempt  only  permanent  impoundments 
approved  in  accordance  with  Illinois 
Section  3.08(b)  (the  Illinois  counterpart 
to  SMCRA  Section  515(b)(8))  and  not  to 
modify  the  SMCRA  requirement  that 
temporary  impoundments  be  cleaned 
out  and  removed  after  revegetation. 
Based  upon  this  assurance,  the 
Secretary  Hnds  the  Illinois  provision  to 
be  acceptable. 

14.10  Section  515(b)(14} — Section 
3.11(c).  SMCRA  Section  515(b)(14)  is  a 
performance  standard  for  disposal  of 
materials  constituting  a  fire  hazard.  The 
Illinois  statute  law  contains  additional 
language  that  lists  minimum  disposal 
standards.  Certain  of  these  standards 
are  inconsistent  with  SMCRA,  since 
they  would  allow  covering  of  toxic 
materials  with  water,  may  allow 
variances  from  the  approximate  original 
contour  provisions  of  SMCRA  and  may 
allow  revegetation  not  meeting  the 
SMCRA  standards. 

14.11  Section  515(b)(16) — Section 
3.25(b).  The  Illinois  provision  requires 
extensions  of  the  reclamation  period 
under  the  following  situations:  “Acts  of 
God,  strikes,  inability  to  receive  ordered 
equipment  or  extended  periods  of 
unreasonable  and  unexpected  weather 
have  made  completion  within  these  time 
limits  impossible.”  This  authority  is 
consistent  with  the  SMCRA  requirement 
that  reclamation  be  as  contemporaneous 
as  practicable. 

14.12  No  corresponding  Federal 
provision — Section  3.14(c).  The  Illinois 
provision  requires  removal  and  grading 
of  abandoned  roads  and  mine  drainage 
ditches  except  where  the  State 
determines  that  retention  of  a  road  or 
ditch  is  “consistent  with  and  necessary 
to  the  reclamation  plan.”  Section  3.14(c) 
does  not  clearly  require,  as  does 
SMCRA,  that  this  determination  of 
consistency  with  the  reclamation  plan 
be  made  in  the  context  of  the  permitting 
process.  However,  Illinois,  in  its  July  30, 
1980,  submission,  asserts  that  such  a 
determination  must  be  made  as  part  of  a 
permitting  decision.  Based  upon  this 
assertion,  this  Illinois  provision  is 
consistent  with  SMCRA. 

14.13  Section  515(b)(20) — Section 
3.15(b).  The  Illinois  provision  for 
responsibility  for  successful 
revegetation  states  that  it  "does  not 
preclude  responsible  land  management 
practices”  on  the  land  being 
revegetated.  In  its  July  30, 1980, 
submission,  Illinois  indicates  that  this  is 
intended  to  prevent  normal  land 
management  practices  from  being 
considered  augmentation  that  could 
cause  the  five  year  period  for  measuring 


success  to  start  over  again.  The 
preamble  to  30  CFR  816.116(b)(1)  makes 
clear  that  an  “accepted  local  agricultural 
practice  that  can  be  expected  to 
continue  as  a  postmining  practice”  shall 
not  be  considered  augmentation.  44  FR 
15237,  Col.  1,  March  13, 1979.  The  Illinois 
provision  is  inconsistent  with  SMCRA 
because  “responsible  land  management 
practices”  are  not  practices  that  can  be 
expected  to  continue  during  the  post 
mining  period. 

14.14  Section  515(b)(20) — Section 
3.15(c).  Illinois  allows  the  5-year  period 
of  responsibility  for  revegetation  of  high 
capability  lands  to  commence  at  the 
date  of  initial  planting  rather  than  after 
the  first  full  year  of  augmented  seeding, 
fertilizing  and  other  revegetation  work. 
The  first  proviso  of  Section  515(b)(20), 
however,  allows  the  period  of 
responsibility  to  commence  with  initial 
planting  only  where  long-term  intensive 
agricultural  postmining  land  use  has 
been  approved  regardless  of  what  type 
of  land  is  involved.  Illinois  asserts  in  its 
July  30, 1980,  submission  that  its 
provision  is  more  stringent  than 
SMCRA.  However,  the  purpose  of  the 
first  proviso  in  Section  515(b)(20)  is  to 
prevent  the  period  of  responsibihty  from 
recommencing  each  growing  season 
when  new  crops  are  planted  and 
fertilized.  If  this  standard  were  applied 
to  non-farmed  lands,  the  operator  would 
be  able  to  conduct  augmented  seeding, 
fertilizing  and  other  revegetation  work 
throughout  the  period  of  responsibility 
up  imtil  the  last  two  years  of  the  period, 
the  time  for  determining  success  of 
revegetation  (See  30  CFR 
816.116(b)(l)(i)).  The  effects  of  such 
recent  augmented  revegetation  practices 
would  prevent  a  true  determination  of 
whether  a  permanent  and  self-sustaining 
vegetative  cover  has  been  established. 
Therefore,  the  Illinois  provision  is  less 
stringent  than  SMCRA. 

14.15  Section  515(b)(20) — Section 
3.15(c).  Illinois  allows  exceptions  to  the 
requirement  in  Section  3.15(c)_that  the 
period  of  responsibility  for  revegetation 
commence  with  the  initial  planting.  This 
provision  would  be  acceptable  if 
interpreted  to  allow  the  period  of 
responsibility  to  commence  at  a  date 
later,  but  riot  earlier,  than  the  date  of 
initial  planting.  The  scope  of  the  Illinois 
exception  is  unclear.  No  conclusion  on 
the  consistency  of  the  Illinois  provision 
with  SMCRA  is  possible  at  this  time. 

14.16  Section  515(e) — Section  3.23(e). 
The  Illinois  provision  does  not  restrict 
the  postmining  land  uses  for  which 
variances  from  the  steep-slope 
performance  standards  may  be  granted. 
SMCRA  Section  515(e)(2)  allows  the 
granting  of  variances  only  so  as  to 


render  the  land  suitable  for  industrial 
commercial,  residential  or  public 
postmining  land  uses.  The  Illinois  July 
30. 1980,  submission  indicates  that 
variances  would  also  be  granted  in 
Illinois  for  agricultural  purposes. 
However,  the  intent  of  SMCRA  to 
prohibit  steep-slope  variances  for 
agricultural  postmining  land  uses  is 
made  clear  by  Section  515(c)(3),  which 
explicitly  allows  such  variances  from 
the  mountaintop  removal  performance 
standards.  The  Illinois  provision  is 
inconsistent  with  Section  515(e)(2)  and 
cannot  be  accepted. 

Finding  15 

The  Secretary  finds  that  Illinois  does 
not  have  full  authority  under  State  laws, 
regulations  or  provisions  in  the  State 
program  to  implement,  administer  and 
enforce  a  permit  system  consistent  with 
the  regulations  of  Subchapter  G  of  30 
CFR  Chapter  VII  and  prohibit  surface 
coal  mining  and  reclamation  operations 
wihout  a  permit  issued  by  the  regulatory 
authority.  This  finding  is  made  under  30 
CFR  732.15(b)  and  is  based  upon  the 
lack  of  promulgated  regulations  and  the 
findings  listed  below. 

15.1  Section  506(b) — Section  2.06(b). 
SMCRA  provides  that  a  successor  in 
interest  to  a  permittee,  after  meeting 
certain  criteria,  may  continue  surface 
mining  and  reclamation  operations  until 
the  successor’s  application  for  a  new 
permit  is  granted  or  denied.  The  Illinois 
provision  is  consistent  with  SMCRA, 
since  successors  in  interest  in  Illinois 
would  have  to  apply  for  new  permits 
prior  to  commencing  operations. 

15.2  Section  510(a)Section  2.11. 
SMCRA  requires  the  regulatory 
authority  to  notify  local  governmental 
officials  within  10  days  of  granting  a 
permit.  Illinois’  provision  requires 
prompt  notification  of  such  officials.  The 
Illinois  July  30, 1980,  submission  states 
that  the  promulgated  regulations  will 
require  notice  within  10  days  of  permit 
approval.  This  would  be  acceptable. 

15.3  Section  510(a)-Section  2.08(a). 
SMCRA  provides  granting  or  denial  of 
permit  applications  on  the  basis  of  a 
complete  mining  application  and 
reclamation  plan  or  a  revision  or 
renewal  thereof.  Illinois’  deletion  of 
“renewal”  appears  to  limit  the 
applicability  of  this  section.  However, 
Illinois  Section  2.07  prescribes 
requirements  for  renewal  applications 
that  are  consistent  with  SMCRA. 

15.4  Section  510(d)(l)-Section  2.08(b). 
SMCRA  requires  consultation  with  the 
Secretary  of  Agriculture  prior  to 
approving  a  permit  application  that 
involves  prime  farmland.  Illinois  has 
omitted  this  required  consultation, 
which  could  render  its  statute 
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inconsistent  with  SMCRA.  Illinois  states 
in  its  July  30, 1980,  submission  that  its 
promulgated  rules  will  require 
consultation  with  the  Secretary  of 
Agriculture  prior  to  permit  approval. 

This  would  be  acceptable. 

15.5  Sections  510  and  511-Section 
2.08(c).  Illinois  adds  language  to  its 
statute  that  provides  review  of  permits 
and  revised  permits  for  its  interagency 
committee  and  county  board  review. 

This  language  is  acceptable  provided 
the  involvement  of  the  interagency 
committee  and  county  board  complies 
with  Sections  510(a],  511(a)  and  513  of 
SMCRA. 

15.6  Section  511(a)(l)-Section  2.03(b). 
SMCRA  requires  that'a  revised 
reclamation  plan  be  submitted  with  an 
application  for  revision  of  a  permit.  The 
Illinois  provision  would  allow  as  an 
alternative  "a  statement  with  supporting 
evidence  that  the  proposed  revision 
does  not  require  a  revision  of  the 
reclamation  plan”.  This  is  consistent 
with  the  intent  of  SMCRA  that  decisions 
on  permit  revision  approval  be  based 
upon  either  a  revised  reclamation  plan 
or  the  original  reclamation  plan  where 
that  plan  covers  the  revised  operation. 

15.7  Section  511(a)(2)-Section  2.09(a). 
The  Illinois  provision  does  not  require 
that  the  regulatory  authority  establish  a 
time  period  for  approval  or  disapproval 
of  revisions.  However,  Illinois  Section 
2.11  requires  decisions  on  applications 
within  designated  times  and  Illinois 
defines  “application"  so  as  to  include 
permit  revision  applications.  Therefore, 
the  Illinois  provision  is  consistent  with 
SMCRA. 

15.8  30  CFR  731.14(g)(1)  (Permit 
Process  Review)-Volume  2,  Tab  A,  I,  /. 
The  regulatory  authority  is  responsible 
for  providing  special  information  to  the 
applicant:  e.g.,  fish,  wildlife,  lands 
unsuitable,  hydrology,  geology, 
climatological.  However,  the  method  by 
which  this  information  would  be 
dispensed  has  not  been  explained  in 
sufficient  detail  to  enable  the  Secretary 
to  find  the  State's  provisions  on  this 
point  to  be  adequate. 

15.9  30  CFR  731.14(g)(10)  (Consulting 
with  State  and  Federal  Agencies  on 
Historic,  Cultural  and  Archaeological 
Procedure)-Volume  2,  Tab  J  and  Volume 
10.  Tab  L. 

The  submitted  material  is  not 
adequate  because: 

A.  All  consultation  is  indirect  and 
initiated  by  agencies  without  program 
responsibility  rather  than  directly  by  the 
regulatory  authority. 

B.  It  states  that  there  are  "continuing 
dialoguejsj”  between  the  Illinois 
Departments  of  Conservation  and 
Transportation  on  the  one  hand  and  the 
Fish  and  Wildlife  Service  and  Corps  of 


Engineers  on  the  other.  This  does  not 
constitute  a  sufficient  description  of 
systems  for  consulting  on  particular 
decisions  that  affect  the  interests  of  the 
Fish  and  Wildlife  Service  and  Corps  of 
Engineers. 

Finding  16 

The  Secretary  finds  that  Illinois  does 
not  have  the  full  authority  under  current 
Illinois  laws  and  regulations  pertaining 
to  coal  exploration  and  surface  coal 
mining  and  reclamation  operations,  and 
the  provisions  in  the  Illinois  program 
submission  do  not  provide  for  the 
regulation  ofcoal  exploration  consistent 
with  30  CFR  Parts  776  and  815.  This 
finding  is  made  under  30  CFR 
732.15(b](3]  and  is  based  upon  the  lack 
of  promulgated  regulations. 

Finding  17 

The  Secretary  finds  that  Illinois  does 
not  have  the  full  authority  under  current 
Illinois  laws  and  regulations  pertaining 
to  coal  exploration  and  surface  coal 
mining  and  reclamation  operations,  and 
that  the  Illinois  program  submission 
does  not  include  the  necessary 
provisions  to  require  that  persons 
extracting  coal  incidental  to  government 
financed  construction  maintain 
information  on  site  consistent  with  30 
CFR  707.  This  finding  is  made  under  30 
CFR  732.15(b)(4)  and  is  based  on  the 
lack  of  promulgated  regulations. 

Finding  18 

The  Secretary  finds  that  Illinois  lacks 
the  full  authority  under  State  laws  and 
regulations  and  provisions  in  the  State 
program  to  enter,  inspect  and  monitor 
all  coal  exploration  and  surface  coal 
mining  and  reclamaition  operations  on 
non-Indian  and  non-Federal  land  within 
the  State  consistent  with  the 
requirements  of  Section  517  of  SMCRA 
and  Subchapter  L  of  30  CFR  Chapter  VII. 
This  finding  is  made  under  30  CFR 
732.15(b)(5)  and  is  based  on  the  lack  of 
promulgated  regulations  and  the 
findings  listed  below. 

18.1  Section  517(a)  and  (b)(3) — Section 
8.01  and  8.02  The  Illinois  statute 
substitutes  “may  enter”  for  “shall  have 

a  right  of  entry"  found  in  SMCRA.  Based 
and  conditioned  upon  the  Illinois 
Attorney  General’s  assurance  (Volume 
7,  page  16)  that  this  substitution  has  no 
legal  significance  because  the  Illinois 
language  gives  Illinois  the  legal 
authority  to  enter  in  that  “may"  is  not 
used  permissively,  the  Illinois  language 
is  consistent  with  SMCRA. 

18.2  Section  517(d) — Section  3.21  The 
Illinois  statutq  uses  the  term  “surface 
mining  and  reclamation  operation"  in 
the  requirement  that  signs  be  posted. 
This  term  is  undefined  in  the  Illinois 


statute,  although  the  term  “mining  and 
reclamation  operations”  is  defined  in 
the  Illinois  statute  (Section  1.03(a)). 

Based  on  the  Secretary’s  interpretation 
that  “surface  mining  and  reclamation 
operation”  is  covered  by  the  definition 
of  “mining  and  reclamation  operations,” 
this  provision  is  consistent  with 
SMCRA. 

18.3  50  CFR  731.14(g)(4)— Volume  2, 

Tab  D  Illinois  Section  8.01(b)  requires 
that  inspections  “shall  occur  without 
prior  notice.”  However,  the  narrative 
states  that  inspections  “may”  occur 
without  prior  notice.  This  inconsistency 
should  be  resolved,  in  favor  of  the 
statutory  language,  before  the  Secretary 
can  unconditionally  approve  the 
program. 

18.4  30  CFR  731.14(g)(4)— Volume  2, 

Tab  G  The  program  submittal  is 
inconsistent  with  SMCRA  because  in 
the  injunctive  relief  portion,  the  State 
asserts,  perhaps  inadvertently,  that 
OSM,  rather  than  Illinois,  may  institute 
civil  action  for  refusal  to  allow  an 
inspection  of  monitoring  equipment. 
Illinois,  not  OSM,  must  be  prepared  to 
take  such  actions. 

18.5  30  CFR  731.14(g)(4)— Volume  2, 

Tab  D  The  summary  information 
furnished  by  activity,  reference,  and 
requirement  is  not  sufficient  to  enable 
the  Secretary  fully  to  evaluate  the 
program’s  inspection  provisions.  It  does 
not  adequately  discuss: 

(1)  A  means  to  receive  and  process 
written  and  oral  reports  of  possible 
violations  or  of  imminent  danger 
violations; 

(2)  A  specification  of  how  citizens  will 
be  informed  of  their  right  to  accompany 
inspectors; 

(3)  The  means  for  receipt  and 
processing  of  written  reports  of  an 
alleged  failure  to  make  adequate, 
complete,  or  periodic  inspections; 

(4)  A  menas  to  conduct  a  review  of 
the  inspector’s  decision  not  to  inspect  or 
not  to  take  an  enforcement  action  with 
respect  to  a  violation  alleged  by  a 
citizen; 

(5)  A  means  to  give  the  public 
advance  notice  of  formal  and  informal 
hearings  concerning  enforcement 
actions  and  penalties. 

18.6  30  CFR  731.14(g)(4)— Volume  2. 
Tab  D  The  Illinois  submittal  is 
inconsistent  with  the  Federal  rules 
because  inspectors  do  not  have  the 
independent  authority  to  take 
enforcement  action  immediately  upon 
the  detection  of  a  violation,  as  required 
by  30  CFR  Part  840.  Illinois  appears  to 
provide  for  enforcement  after  filing  of  an 
inspection  report  with  a  permit 
coordinator,  which  is  inconsistent  with 
the  Federal  rule. 
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Finding  19 

The  Secretary  finds  that  Illinois  does 
not  have  full  authority  under  current 
Illinois  laws  and  regulations  pertaining 
to  coal  exploration  and  surface  coal 
mining  and  reclamation  operations,  and 
that  the  Illinois  program  submission 
does  not  include  the  provisions 
necessary  to  implement,  administer  and 
enforce  a  system  of  performance  bonds 
and  liability  insurance  or  other 
equivalent  guarantees,  consistent  with 
the  requirements  of  Subchapter  J  of  30 
CFR  Chapter  VII.  This  finding  is  made 
pursuant  to  30  CFR  732.15(b)(6)  and  is 
based  on  the  lack  of  promulgated 
regulations  and  the  findings  listed 
below. 

Portions  of  the  following  Federal 
bonding  regulations  were  proposed  for 
amendment  on  January  24, 1980  (45  FR 
6028-6042):  30  CFR  800.5,  800.11(b)(1), 
800.13,  Part  801,  805.13,  805.14,  806.11, 
806.12,  806.13,  806.14,  806.17,  807.12, 
808.11,  808.12,  and  808.13(a).  Final 
Federal  regulations  on  the  above 
referenced  bonding  sections  were 
published  on  August  6, 1980  (45  FR 
52306-52324).  Because  of  the  public 
comment  received  by  the  Secretary 
during  the  promulgation  process,  many 
changes  were  made  to  the  proposed 
rules. 

The  Secretary  is  taking  the  position 
that  a  state  program’s  bonding 
provisions  may  be  approved  if  they  are 
consistent  with  either  the  Federal  rules 
as  they  existed  when  the  Illinois 
program  was  submitted  on  March  3, 

1980,  or  the  rules  as  amended  August  6, 
1980.  Therefore,  if  the  promulgated 
regulations  included  in  the  Illinois 
resubmission  contain  bonding 
provisions  that  are  consistent  with 
either  the  Federal  rules  as  promulgated 
on  March  13, 1979,  or  with  the  August  6, 
1980,  amendments,  its  bonding 
regulations  may  be  approved.  At  the 
time  of  the  final  Secretarial  decision  on 
the  Illinois  program,  the  State  will  be 
advised  of  any  further  changes  that  may 
be  required  and  will  be  allowed 
sufficient  time  to  accomplish  the 
changes. 

19.1  No  corresponding  Federal 
provision — Section  6.07(a)  Illinois 
Section  6.07(a)  requires  that,  prior  to 
institution  of  bond  forfeiture 
proceedings  by  the  Illinois  Attorney 
General,  the  operator  shall  have  the 
right  to  a  hearing  on  the  violation  upon 
which  the  forfeiture  would  be  based. 

The  Secretary  finds  that  the  Illinois 
provision  provides  for  the  regulation  of 
mining  operations  for  which  no 
provision  is  contained  in  SMCRA  and 
that,  pursuant  to  SMCRA  Section  505(b), 
it  is  consistent  with  SMCRA. 


19.2  Section  509— Section  6.07(d) 
Section  509  of  SMCRA  requires  that 
performance  bonds  be  “conditional 
upon  faithful  performance  of  all  the 
requirements  of  this  Act  and  the 
permit.”  Section  701(17)  defines  “permit 
area”  to  include  that  area  of  land 
“covered  by  the  operator’s  bond  as 
required  by  Section  509  of  this  Act.”  The 
Secretary  has  determined  that  the 
regulatory  authority  may  forfeit  any  or 
all  bonds  deposited  for  an  entire  permit 
area  regardless  of  the  area  in  which  the 
violation  occurred.  (30  CFR  808.12(c)). 
Therefore,  Illinois  section  6.07(d),  by 
limiting  the  amount  of  the  bond  to  be 
forfeited  to  “the  amount  of  the  bond  or 
deposit  for  the  area  in  which  the 
violation  occurred,”  is  inconsistent  with 
Federal  requirements. 

19.3  Section  519(c)(2)-Section 
6.08(d)(2)  The  Federal  provision  requires 
that,  prior  to  bond  release,  soil 
productivity  for  prime  farmland  be 
determined  to  be  equivalent  to  that  of 
simialr  non-mined  prime  farmland 
through  reference  to  the  soil  survey 
contained  in  the  permit  application 
pursuant  to  SMCRA  Section  507(b)(16). 
The  Illinois  provision  omits  the  required 
reference  to  the  soil  survey,  and  is 
inconsistent  with  SMCRA  unless  it  is 
interpreted  by  regulation  or  otherwise  to 
require  reference  to  a  soil  survey 
contained  in  the  permit  application. 

19.4  30  CFR  731.14(g)(3)-VoIume  2. 

Tab  C.  The  Illinois  program  element 
concerning  bonding  does  not  contain 
sufficient  information  to  enable  the 
Secretary  to  fully  evaluate  Illinois 
bonding  provisions.  It  would  be 
improved  by  submittal  of  material  such 
as  (1)  a  description  of  when  and  how 
actions  against  sureties  will  be  taken; 

(2)  a  system  providing  for  adequate 
bond  at  all  times;  (3)  a  system  providing 
for  bonds  to  be  updated  to  cover 
changes  as  mining  progresses;  (4)  a 
system  assuring  that  the  latest  field 
conditions  are  reflected  through  bond 
adjustment  in  coordination  with  the 
inspection  force;  (5)  a  system  allowing 
for  forfeiture  of  a  bond;  (6)  a  description 
of  the  factors  that  will  be  considered  in 
the  establishment  of  a  bond  and/or 
release  of  all  or  a  portion  of  the  bond. 

Finding  20 

The  Secretary  finds  that  Illinois  lacks 
the  full  authority  or  provisions  to 
provide  for  civil  and  criminal  sanctions 
for  violations  of  the  State  law, 
regulations,  and  conditions  of  permits 
and  exploration  approvals,  including 
civil  and  criminal  penalties,  in 
accordance  with  Section  518  of  SMCRA 
and  30  CFR  845.  This  finding  is  made 
under  30  CFR  732.15(b)(7)  and  is  based 


on  the  lack  of  promulgated  regulations 
and  the  Findings  listed  below. 

20.1  Section  518(a)Section  8.04(a) 

The  Illinois  statute  adds  the  language 
“for  the  purpose  of  aiding  in  the 
administration  of  this  Act.”  The  Illinois 
Attorney  General  (Volume  7,  page  17) 
indicates  that  Illinois  Supreme  Court 
decisions  require  that  all  penalties  be 
imposed  for  this  purpose  to  be  valid. 

This  provision  is  not  on  its  face  less 
stringent  than  SMCRA  Section  518,  but 
the  Secretary  must  have  before  him  the 
State’s  regulations  or  a  narrative 
description  dealing  with  its  intended 
application  before  he  can  find  the 
provision,  as  implemented,  will  be 
consistent  with  SMCRA. 

20.2  Section  518(b) — Section  8.04(b). 
The  Illinois  statute  omits  the 
requirement  that  a  penalty  be  assessed 
without  a  hearing  “[wjhere  the  person 
charged  with  such  a  violation  fails  to 
avail  himself  of  the  opportunity  for  a 
public  hearing”  as  is  required  by 
SMCRA.  Consequently,  it  is  not  clear 
what  circumstances  other  than  the 
waiver  could  lead  to  the  assessment  of  a 
penalty  without  a  hearing.  The  Illinois 
Attorney  General  (Volume  7,  page  17) 
concludes  in  his  opinion  that  the 

'  provision  of  an  opportunity  for  a  hearing 
implies  that  the  only  time  that  a  hearing 
would  not  be  held  is  when  the  required 
opportunity  is  not  seized  by  the 
operator.  Based  on  this  assurance,  the 
Secretary  finds  the  Illinois  provision  to 
be  acceptable. 

20.3  Section  518(d) — Section  8.04(d). 
The  Illinois  statute  provides  for 
collection  of  a  civil  penalty,  but  does  not 
specify,  as  does  SMCRA,  who  has  the 
authority  to  institute  such  actions  or  in 
which  court  the  action  will  be  brought. 
The  Illinois  Attorney  General  (Volume  7, 
page  17)  states  that  the  Illinois 
Constitution  and  Illinois  case  law  make 
it  clear  that  such  actions  are  initiated  in 
the  Circuit  Court  and  are  brought  by  the 
Attorney  General.  Based  upon  this 
assurance,  the  Illinois  provision  is 
acceptable. 

20.4  Section  518(e) — Section  8.04(e). 
The  Illinois  statute  is  on  its  face 
consistent  with  SMCRA,  but  is  rendered 
inconsistent  because  of  its  reference  to 
Illinois  Section  8.06.  Section  8.06  is  the 
Illinois  equivalent  of  SMCRA  Section 
521,  but  is  inconsistent  with  SMCRA 
because  it  does  not  contain  all  the 
requirements  of  SMCRA  Section  521. 
(see  Findings  21.1-21.5). 

20.5  30  CFR  731.14(g)(7)— Volume  2, 
Tab  G.  The  Illinois  submittal  indicates 
that  no  assessment  is  made  in  those 
instances  in  which  a  violation  is 
corrected  within  a  specified  abatement 
period.  This  is  inconsistent  with  the 
penalty  criteria  established  in  SMCRA 
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Section  518(a],  because  it  does  not 
require  that  each  violation  be  assessed 
solely  upon  the  established  abatement 
factors. 

20.6  30  CFR  731.14(g)(7)— Volume  2. 
Tab  G.  The  Illinois  submittal  indicates 
that  either  a  penalty  or  a  cessation  order 
would  be  issued  if  the  operator  fails  to 
abate  a  violation,  whereas  SMCRA 
Section  521(a)(3)  and  518(h)  require  that 
a  cessation  order  be  issued  where  the 
operator  fails  to  abate  and  that  a 
penalty  be  assessed  for  each  cessation 
order.  The  Illinois  submittal  is 
inconsistent  with  SMCRA. 

20.7  30  CFR  731.14(g)(7)— Volume  2, 
Tab  G,  There  is  an  apparent 
inconsistency  in  that  the  Illinois 
narrative  indicates  that  the  operator 
may  submit  information  within  fifteen 
days,  whereas  the  flow  chart  in  Tab  E 
shows  twenty  days  and  proposed 
Illinois  rule  1845.17(a)  identifies  20  days. 

20.8  30  CFR  731. 14(g)(7)—  Volume  2, 
Tab  G.  The  Illinois  submittal  allows  a 
penalty  to  be  calculated  on  such  criteria 
as  the  daily  cost  of  abatement  and  the 
cost  of  mitigating  any  environmental 
damage,  whereas  SMCRA  Section  518(a) 
clearly  establishes  the  factors  which  the 
amount  of  the  panelty  is  to  reflect. 

Under  the  Illinois  plan  these  required 
factors  would  be  considered  by  the 
regulatory  authority  only  as  options  and 
then  only  as  adjustments  of  a  penalty 
rather  than  an  establishing  the  penalty 
itself.  This  is  inconsistent  with  SMCRA. 

20.9  30  CFR  731.14(g)(7)— Volume  2. 
Tab  G.  The  Illinois  submittal  contains 
insufficient  information  by  which  to 
determine  whether  the  Illinois  proposal 
meets  the  time  periods  required  by 
SMCRA  (Section  521(a),  30  CFR  Part 
845)  in  the  payment  of  penalties  and 
thus  is  inadequate.  The  submittal 
implies  that  at  some  point  the  proposed 
assessment  will  be  reassessed  but  is 
insufficient  in  that  it  does  not  explain  by 
whom  and  under  what  circumstances  a 
proposed  assessment  would  be 
reassessed  prior  to  being  sent  to  the 
operator. 

20.10  30  CFR  731.14(g)(7)— Volume  2, 
Tab  G.  The  Illinois  submittal  suggests 
that:  (1)  judicial  review  is  available  to 
contest  the  amount  of  the  penalty 
instead  of  the  administrative  review 
provided  by  SMCRA;  and  (2)  that  any 
judicial  review  of  a  penalty  is  a  de  novo 
review.  This  is  inconsistent  with 
SMCRA  Section  518(b). 

20.11  30  CFR  731.14(g)(7)— Volume  2. 
Tab  G.  The  Illinois  submittal  does  not 
provide  information  concerning  how  the 
Illinois  EPA  and  other  agencies  that 
appear  to  have  some  inspection 
responsibilities  will  schedule  and 
perform  inspections  in  a  manner 
consistent  with  SMCRA.  Further,  they 


do  not  appear  to  have  enforcement 
powers  along  with  inspection  powers, 
which  is  required  by  SMCRA. 

20.12  30  CFR  731.14(g)(5)— Volume  2, 
Tab  E.  The  flow  chart  in  the  Illinois 
submittal  does  not  make  it  clear  that  the 
inspector  is  the  person  responsible  for 
issuing  notices  of  violation  and 
cessation  orders  while  in  the  field  as 
required  by  30  CFR  Part  840. 

20.13  30  CFR  731.14(g)(7)— Volume  2, 
Tab  G.  The  Illinois  submittal  suggests  an 
impermissible  standard  to  determine 
when  a  notice  of  violation  may  be 
issued.  As  specified  in  30  CFR  Part  843, 

a  notice  of  violation  must  be  issued  in 
each  instance  in  which  a  violation  has 
occurred  without  regard  to  whether  or 
not  corrective  action  can  be  taken 
within  an  abatement  period  and  without 
regard  to  whether  or  not  irreversible 
environmental  damage  has  occurred. 

20.14  30  CFR  731.14(g)(7)— Volume  2, 
Tab  G.  The  Illinois  submission  suggests 
an  impermissible  standard  for  penalty 
determinations.  It  is  not  permissible  to 
have  a  penalty  determined  based  upon 
the  submission  of  the  case  to  the 
Attorney  General’s  Office  for  litigation. 
SMCRA  Section  518  and  Illinois  Section 
8.04  require  that  each  enforcement 
action  be  subject  to  an  assessment 
process,  which  is  contradicted  in  this 
part  of  the  submission. 

20.15  30  CFR  731.14(g)(7)— Volume  1, 
Tab  F;  Volume  2,  Tab  G.  The  Illinois 
submission  appears  to  exclude 
violations  of  water  and  air  pollution 
from  assessment  and  collection  under 
the  Illinois  surface  mining  statute  which 
is  inconsistent  with  SMCRA.  If  the 
Illinois  EPA  is  to  have  sole 
responsibility  for  air  and  water,  as 
implied,  Illinois  must  submit  processes 
and  procedures  which  show  that  the 
lEPA  will  inspect,  enforce,  assess  and 
collect  civil  penalties  in  a  manner  that  is 
consistent  with  SMCRA. 

20.16  30  CFR  731.14(g)(7)— Volume  2. 
Tab  G.  There  is  no  indication  as  to  what 
process  will  be  used  to  include  the 
required  assessment  factors  for  each 
violation.  The  submittal  indicates  that 
fines  would  be  based  on  factors  not 
allowed  to  be  considered  under  SMCRA 
(Section  518).  It  appears  that  the  only 
guideline  for  assessment  is  the 
maximum  of  $5,000  per  day.  The 
assessor  appears  to  have  the  authority 
to  determine  whether  there  is  to  be  an 
assessment,  although  no  guidelines  for 
these  decisions  are  indicated.  Adequate 
procedures  must  be  identifled  for 
determining  whether  a  fine  is  to  be 
assessed  and  how  the  amount  of  the 
assessment  will  be  established. 

20.17  30  CFR  731.14(g)(7)— Volume  2, 
Tab  G.  The  Illinois  submittal  indicates 
that  a  proposed  assessment  will  be 


given  to  the  operator  as  a  result  of  the 
hearing  process  before  the  Illinois 
Pollution  Control  Board.  The  submittal 
indicates  that  the  Board  may  determine 
assessments  based  on  the  cost  of 
abatement  and  the  ability  to  pay, 
standards  which  are  inconsistent  with 
SMCRA  Section  518(a).  Generally,  this 
portion  of  the  narrative  fails  to  describe 
how  the  new  Illinois  Pollution  Control 
Board  will  inspect,  enforce,  assess  and 
collect  penalties  consistent  with 
SMCRA. 

Finding  21 

The  Secretary  finds  that  Illinois  does 
not  have  the  full  authority  under  State 
laws  or  regulations  or  provisions  to 
provide  for  the  issuance,  modiflcation, 
termination,  and  enforcement  of  notices 
of  violation,  cessation  orders,  and  show 
cause  orders  in  accordance  with  Section 
521  of  SMCRA  and  30  CFR  Parts  840- 
845.  This  finding  is  made  under  30  CFR 
732.15(b)(8)  and  is  based  on  the  lack  of 
promulgated  regulations  and  the 
findings  listed  below. 

21.1  Section  521 — Section  8.06.  The 
Illinois  statute  omits  references  to  the 
"authorized  representative,”  which  is 
inconsistent  with  SMCRA.  The  Illinois 
Attorney  General  (Volume  7,  page  19) 
states  that  the  term  "Department” 
necessarily  includes  anyone  authorized 
by  the  Department.  The  use  of 
“authorized  representative”  in  SMCRA 
Section  521  emphasizes  the  independent 
authority  that  most  be  placed  in 
enforcement  personnel.  The  Illinois 
statute  does  not  clearly  give 
independent  authority  to  enforcement 
personnel.  The  Illinois  program  must 
provide  that  field  inspectors  have  the 
authority  to  take  all  enforcement 
actions. 

21.2  Section  521(a)(2) — Section 
8.06(b).  The  Illinois  statute  provides  that 
an  operator  may  seek  immediate 
injunctive  relief  from  an  issued  order 
without  exhausting  administrative 
remedies  and  therefore  is  inconsistent 
with  SMCRA. 

21.3  Section  521(a)(2) — Section 
8.06(b).  The  Illinois  statute  does  not  limit 
judicial  review  to  that  review  provided 
by  SMCRA  [See  Finding  28.1),  and  thus 
is  inconsistent  with  SMCRA,  because 
Illinois  courts  would  be  authorized  to 
second-guess  enforcement  decisions, 
including  notices  and  orders  issued  by 
the  regulatory  authority  to  protect  the 
environment  and  public  health  and 
safety,  in  circumstances  not  authorized 
by  SMCRA. 

21.4  Section  521(a)(3) — Section 
8.06(c).  The  Illinois  statute  provides  that 
an  operator  may  seek  immediate 
injunctive  relief  from  any  order  issued 
under  the  section  without  exhausting 
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administrative  remedies  as  required  by 
SMCRA,  and  thus  is  inconsistent  with 
SMCRA. 

21.5  Section  521(a)(3) — Section 
8.06(c).  The  Illinois  statute  allows  for  an 
extension  of  the  time  to  abate  beyond  90 
days  (see  Attorney  General’s  opinion, 
(Volume  7,  page  19),  which  is  less 
stringent  than  SMCRA,  which 
absolutely  prohibits  such  an  extension. 

Finding  22 

The  Secretary  finds  that  Illinois  lacks 
the  full  authority  under  State  laws  and 
regulations  or  State  program  provisions 
to  designate  areas  as  unsuitable  for 
surface  coal  mining  consistent  with 
SMCRA  Section  522  and  30  CFR  Parts 
760-769.  This  finding  is  made  under  30 
CFR  732.15(b)(9)  and  is  based  on  the 
lack  of  promulgated  regulations  and  the 
findings  listed  below. 

22.1  Section  522 — Section  3.16(b). 
Illinois  adds  language  that  allows,  under 
certain  circumstances,  mining 
excavations  that  remove  and  do  not 
replace  lateral  support  to  be  within  10 
feet  plus  one  and  one-half  times  the 
depth  of  the  excavation  of  established 
right-of-way  lines  of  any  public  roads, 
streets  or  highways.  This  provision 
could  conflict  with  the  general 
prohibition  of  mining  within  100  feet  of 
the  outside  right-of-way  line  of  any 
public  road  found  in  Section  522(e)  (4) 
and  (5)  of  SMCRA.  However,  Illinois,  in 
its  July  30, 1980,  submission,  states  that 
this  provision  does  not  supersede  the 
provisions  of  Section  522.  Based  upon 
this  assurance,  the  Secretary  finds 
Section  3.16(b)  to  be  consistent  with 
SMCRA. 

22.2  Section  522(a)(3)(A) — Section 
7.02(b)(1).  SMCRA  Section  522(a)(3)(A) 
provides  that  surface  areas  may  be 
designated  imsuitable  for  mining  if 
mining  would  be  incompatible  with 
existing  State  or  local  land  use  plans  or 
programs  while  the  Illinois  provisions 
refers  only  to  plans.  However,  Illinois,  in 
its  July  30, 1980,  submission,  states  that 
its  promulgated  regulations  will  refer  to 
both  plans  and  programs.  If  so,  the 
Secretary  will  be  able  to  approve 
Section  702(b)(1)  on  resubmission. 

22.3  Section  522(e)  (1)  and  (2) — No 
corresponding  Illinois  section.  The 
Illinois  statute  fails  to  address  surface 
coal  mining  activities  on  lands  that  are 
protected  against  mining  by  SMCRA 
Section  522(e)  (1)  and  (2).  Since  some  of 
these  areas  could  contain  non-Federal 
land  underlain  by  coal,  this  omission 
could  be  inconsistent  with  SMCRA. 
Illinois,  in  its  July  30, 1980,  submission, 
indicates  its  intent  to  promulgate 
regulations  consistent  with  Sections 
522(e)  (1)  and  (2).  This  would  be 
acceptable,  if  the  Attorney  General’s 


opinion  indicates  that  such  rules  would 
be  authorized. 

22.4  Section  522(e) — Section  7.01(e). 
The  Illinois  provision  excepts  from  its 
prohibitions  operations  that  existed  on 
August  3, 1977,  whereas  SMCRA  Section 
522(e)  excepts  operations  with  “valid 
existing  rights.’’  The  Illinois  provision  is 
acceptable  because  operations  with 
“valid  existing  rights”  include  all 
operations  in  existence  on  August  3, 

1977,  as  well  as  other  operations  that 
did  not  exist  as  of  that  date. 

22.5  30  CFR  731.14(g)(ll)— Volume  2. 
Tab  K.  The  Illinois  submission 
discussion  of  staffing  requirements  and 
methodology  contains  insufficient 
information  to  enable  the  Secretary  to 
find  there  will  be  adequate  staffing  to 
implement  this  system. 

Finding  23 

The  Secretary  finds  that  Illinois  has  in. 
part  the  full  authority  over  State  laws  or 
regulations  or  the  provisions  in  the  state 
program  for  public  participation  in  the 
revision  and  enforcement  of  State 
regulations  and  the  State  program, 
consistent  with  the  public  participation 
requirements  of  the  Act  and  the 
regulations.  This  Hnding  is  made  under 
30  CFR  732.15(b)(10)  and  is  based  on  the 
lack  of  promulgated  regulations  and  on 
the  findings  listed  below. 

23.1  Section  513(a) — Section  2.04(a). 
Section  513(a)  requires  an  applicant  to 
advertise  in  local  newspapers  the 
ownership,  location  and  boundaries  to 
be  affected  by  the  proposed  operation 
and  to  submit  a  copy  of  the 
advertisement  along  with  the  permit 
application.  Illinois  Section  204(a)  does 
not  specify  the  contents  of  such 
advertisements  nor  does  it  require 
submittal  of  a  copy  of  the  advertisement 
along  with  the  permit  application.  The 
Federal  requirement  ensures  public 
notice  of  a  proposed  operation.  While 
this  dehciency  might  be  remedied  by 
regulation,‘^the  Secretary  is  unable  at 
this  time  to  find  that  the  Illinois  program 
will  specify  the  contents  of  such 
advertisements  and  require  submittal  of 
a  copy  along  with  the  permit 
application. 

23.2  Section  513(b) — Section  2.04(d). 
Section  513(b)  provides  that,  among 
others,  the  heads  or  officers  of  local 
governmental  agencies  shall  have  the 
right  to  file  written  objections  to  a 
permit  application  and  request  an 
informal  conference.  Illinois  Section 
2t)4(d)  limits  local  government 
involvement  to  the  county  board  of 
counties  to  be  affected  by  the  proposed 
operations.  This  would  limit  the  right  of 
city  and  town  governments  and  local 
planning  and  other  agencies  to  object  to 
an  application,  which  renders  the 


Illinois  provision  inconsistent  with 
SMCRA. 

23.3  Section  513(b) — Section  2.04(d). 
The  Illinois  statute  does  not  provide  that 
objections  to  applications  shall  be 
immediately  transmitted  to  the  applicant 
and  made  available  to  the  public  as  is 
required  by  SMCRA  Section  513(b).  This 
makes  the  Illinois  provision  inconsistent 
with  SMCRA,  since  it  reduces  public 
access  to  information  that  would  assist 
public  participation  in  permit  decisions. 

23.4  Section  513(b)— Section  2.04(d). 
SMCRA  Section  513(b)  requires  that 
informal  conferences  on  permit 
applications  be  advertised  in  a 
newspaper  at  least  two  weeks  prior  to 
the  conference  date.  The  Illinois 
provision  contains  no  such  requirement 
and  is,  therefore,  inconsistent  with 
SMCRA. 

23.5  Section  513(b) — Section  2.04(d). 
The  Illinois  statute  does  not  require  that 
informal  conferences  be  held  in  the 
locality  of  the  proposed  mining,  as  is 
required  by  SMCRA  Section  513(b),  and 
thus  is  inconsistent  with  SMCRA. 

23.6  Section  513(b) — Section  2.04(d). 
The  Illinois  statute  does  not  provide  that 
a  party  to  the  informal  conference  on  a 
permit  applicatin  may  have  access  to 
the  proposed  mining  area  for  the 
purpose  of  gathering  information 
relevant  to  the  proceeding,  as  is  required 
by  SMCRA.  Thus,  the  Illinois  provision 
is  inconsistent  with  SMCRA. 

23.7  Section  514(e) — Section  2.11(g). 
SMCRA  Section  514(e)  requires  that  a 
verbatim  record  of  each  public  hearing 
required  by  the  Act  be  prepared  and 
made  available.  Illinois  Section  211(g) 
appears  to  limit  this  requirement  to 
hearings  on  permit  approvals  or 
disapprovals.  However,  Illinois  Section 
8.09  requires  transcripts  to  be  made 
available  for  other  hearings  and  Illinois, 
in  its  July  30, 1980,  submission,  states 
that  its  promulgated  regulations  will 
require  recording  of  all  hearings.  The 
Secretary  finds  that  this  would  satisfy 
minimum  Federal  requirements  for 
verbatim  records. 

23.8  Section  515(b)(15)(A) — Section 
3.13(a)(1).  The  Illinois  provision  requires 
that  daily  notice  of  blasting  be  given 
residents  living  within  one-half  mile  of 
blasting  sites  whereas  SMCRA  Section 
515(b)(15)  requires  such  notice  to  be 
given  to  all  “resident/occupiers.”  The 
Illinois  provision  is  consistent  with 
SMCRA  if  it  is  interpreted  to  mean  that 
daily  notice  shall  be  provided  all 
resident/occupiers  within  one-half  mile 
of  proposed  blasting  sites. 

23.9  Section  517(f) — Section  8.01(c). 
Illinois  Section  8.01(c)  requires  public 
availability  of  information  obtained  by 
the  regulatory  authority  under  this 
“Section,”  while  the  Federal  provision 
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would  require  availability  of 
information  obtained  under  "this  title," 
referring  to  the  Illinois  coimterparts  to 
SMCRA  Sections  501-529.  The  Illinois 
Attorney  General  (Volume  7,  page  16) 
notes  that  Illinois  is  authorized  to  copy 
any  records  under  the  Illinois  statute  or 
permits.  This,  however,  does  not  ensure 
public  availability  of  the  information  as 
required  by  SMCRA  Section  517(f).  The 
Illinois  July  30, 1980,  submission,  states 
that  the  promulgated  Illinois  regulations 
will  require  public  availability  of  all 
records,  reports,  inspection  materials  or 
information  obtained  by  the  regulatory 
authority  under  the  Illinois  counterparts 
to  SMCRA  Sections  501-529.  The 
Secretary  would  be  able  to  approve 
Section  8.01(c)  upon  submission  of  such 
promulgated  regulations,  but  may  not  do 
so  at  this  time. 

23.10  Section  517(f) — Section  8.01(c). 
The  Illinois  statute  omits  the 
requirement  that  records  and  other 
information  be  available  to  the  public  at 
locations  in  the  "county,  multicounty, 
and  State”  area  as  required  by  SMCRA. 
The  Illinois  Attorney  General  (Volume  7, 
page  17)  asserts  that  such  availability  at 
“central  and  suRicient  locations,"  as 
required  by  Illinois  Section  8.01(c), 
complies  with  SMCRA  Section  517(f). 
The  Illinois  provision  requires  that 
chosen  locations  be  convenient,  central ' 
and  sufficient.  This  is  consistent  with 
the  intent  of  SMCRA. 

23.11  Section  517(h) — Section 
8.06(a).  There  appear  to  be  no  Illinois 
provisions  comparable  to  SMCRA 
Section  517(h),  which  provides  for 
informal  review  of  state  inspection  and 
enforcement  decisions.  Section  8.06(a), 
listed  in  the  Illinois  side-by-side  (Vol.  4, 
p.  61)  as  comparable  to  SMCRA  Section 
517(h),  does  not  provide  for  review  of 
the  refusal  of  the  authorized 
representative  to  issue  a  citation,  nor 
does  it  require  the  regulatory  autority  to 
give  written  reasons  for  the  final 
disposition  of  the  case.  Further,  the 
section  fails  to  require  the  regulatory 
authority  to  determine  whether  or  not 
adequate  and  complete  inspections  have 
been  made  and  furnish  a  written 
statement  of  the  reasons  for  its 
determination  that  adequate  and 
complete  inspections  have  or  have  not 
been  conducted  as  is  required  by 
SMCRA  Section  517(h).  However, 
Illinois,  in  its  July  30, 1980,  submission, 
indicates  that  its  promulgated 
regulations  will  cover  all  these  points 
consistently  with  SMCRA.  This  would 
cover  the  deficiency. 

23.12  Section  519(h) — Section  6.08(c) 
and  8.09.  Section  519(h)  of  SMCRA 
empowers  the  regulatory  authority  to 
administer  oaths,  subpoena  witnesses. 


or  written  or  printed  materials,  among 
other  things,  for  the  purpose  of  a  hearing 
on  an  appeal  of  the  regulatory 
authority’s  decision  for  bond  release.  As 
Illinois  notes  in  its  side-by-side 
comparison  (Vol.  4,  p.  68),  that  Illinois 
Section  6.08(c)  “does  not  give  the 
regulatory  authority  the  powers  granted 
in  Subsection  519(h)  of  the  Federal  Act" 
Illinois  Section  8.09,  which  requires 
adjudicatory  hearing  procediu^s,  does 
not  apply  to  Section  6.08.  Accordingly, 
the  Illinois  statute  is  inconsistent  wiA 
SMCRA  unless  Illinois,  by  regulation  or 
otherwise,  provides  the  regulatory 
authority  with  the  powers  specified  in 
Section  519(h)  of  SMCRA  for  the 
purpose  of  a  hearing  on  bond  release. 

23.13  Section  520(c)(2) — Section  8.05. 
Illinois  Section  8.05  does  not  contain  a 
provision  that  would  allow  the 
Secretary  to  intervene  in  a  citizen’s  suit 
td^compel  compliance  with  the  Illinois 
statute.  'Thus,  the  Illinois  provision  is 
inconsistent  with  SMCRA  Section 
520(c)(2). 

23.14  Section  520(d)  and  525(e) — 
Section  8.05(c)  and  ^7(f).  The  Illinois 
statute  allows  the  awarding  of  litigation 
costs  to  any  party: 

*  *  *  on  the  basis  of  the  importance  of  the 
proceeding  and  the  participation  of  the 
parties  to  the  efficient  and  effective 
enforcement  of  the  Act. 

SMCRA  Section  520(d)  allows  such 
awards  where  deemed  appropriate  by 
the  court  and  Section  525(e)  allows 
awards  of  reasonable  litigation  costs  in 
administrative  proceedings.  Regulations 
promulgated  under  Section  525(e) 
provide  that  a  person  may  receive  an 
award  if  “the  person  made  a  substantial 
contribution  to  a  full  and  fair 
determination  of  the  issues.”  43  CFR 

4.1294.  The  Attorney  General  of  Illinois 
(Volume  7,  page  19)  states  that  there  is 
no  legally  significant  difference  between 
SMCRA  and  the  Illinois  statute  on  this 
issue,  while  the  Illinois  July  30, 1980, 
submission,  states  that  the  Illinois 
provision  would  not  “necessarily”  limit 
judicial  discretion  in  awarding  litigation 
costs. 

However,  the  intent  of  Section  520(d) 
is  to  allow  judicial  discretion  in 
determining  whether  to  award  litigation 
costs.  The  Illinois  provision  clearly 
would  interfere  with  this  discretion  by 
limiting  the  factors  a  court  could 
consider  in  its  determination.  With 
respect  to  administrative  proceedings, 
SMCRA  intends,  as  expressed  at  43  CFR 

4.1294,  that  awards  will  be  based  on  the 
effectiveness  of  a  party’s  contribution  to 
a  resolution  of  the  issues  involved,  not 
on  the  “importance  of  the  proceeding” 
or  other  such  factors. 


Since  the  Illinois  standard  would  lead 
to  denials  of  awards  in  situations  in 
which  Congress  intended  they  would  be 
awarded,  the  Illinois  provision  is 
inconsistent  with  SMCRA. 

23.15  SMCRA  Section  520(f)— 

Section  8.05(d).  The  Illinois  statute 
(SCMCRA  Section  8.05(d))  does  not 
specify  the  venue  of  suits  brought  under 
its  provisions.  The  Secretary  finds, 
pursuant  to  the  assurance  of  the  Illinois 
Attorney  General  (Volume  7,  page  19) 
that  the  omission  has  the  legal  effect  of 
giving  the  injured  person  a  choice  of 
venue,  that  the  provision  would  allow 
suits  in  the  judicial  district  where  the 
affected  mining  operation  is  located. 

This  is  consistent  with  SMCRA  Section 
520(f). 

23.16  No  Corresponding  SMCRA 
Section — Section  7.03(f).  The  Illinois 
provision  requires  the  Illinois 
Department  of  Mines  and  Minerals  to 
adopt  rules  to  prevent  the  filing  of 
repetitive  or  frivolous  “unsuitability" 
petitions.  Section  7.03(f)  cannot  be 
approved  as  consistent  with  SMCRA 
until  the  Secretary  has  reviewed  the 
rules  to  determine  that  Illinois  interprets 
Section  703(f)  as  not  allowing  rules  that 
inhibit  the  right  of  a  person  “having  an 
interest  which  is  or  may  be  adversely 
affected”  to  file  an  unsuitability  petition. 

23.17  Section  525(a)(1) — Section 
8.07(a).  The  Illinois  provision  allows 
only  the  person  who  requests  review  of 
an  enforcement  order  or  notice  may 
request  a  hearing  on  the  enforcement 
action.  SMCRA  extends  this  right  also  to 
“any  person  having  an  interest  which  is 
or  may  be  adversely  affected”  by  the 
enforcement  action.  The  Illinois 
statutory  side-by-side  (Volume  4,  page 
82)  states  that  exclusion  of  the  latter 
category  of  persons  is  intentional.  The 
Illinois  provision  is  inconsistent  with 
SMCRA.  because  it  narrows  the  class  of 
persons  who  may  request  a  hearing. 

23.18  No  corresponding  Federal 
provision — Section  8.09.  Section  8.09 
requires  that  hearings  held  under  certain 
sections  of  the  Illinois  statute  shall  have 
the  characteristics  of  formal, 
adjudicatory  hearings.  The  reference  to 
Section  7.03(c)  is  inconsistent  with 
SMCRA  since  that  section  refers  to 
hearings  on  petitions  to  designate  lands 
unsuitable  for  surface  coal  mining, 
which  SMCRA  requires  to  be  less  formal 
legislative  hearings.  In  Re:  Permanent 
Surface  Mining  Regulation  Litigation, 

No.  79-1144,  slip  up  at  24-25  (D.D.C.  Feb. 
26,1980.)  Also  inconsistent  with  SMCRA  ' 
is  the  reference  to  Section  8.06,  since 
hearings  under  SMCRA  Section 
521(a)(5),  the  counterpart  to  Illinois 
Section  8.06(e),  are  to  be  informal.  See 
also  30  CFR  843.15. 
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23.19  30  CFR  731.14(g)(8)— Volume  2, 
Tab  H.  The  Illinois  submission  does  not 
provide  a  sufficient  basis  for  the 
Secretary  to  find  that  the  Illinois 
program  adequately  describes;  (1)  where 
the  public  can  inspect  records;  and  (2) 
the  identification  of  agency  records  that 
will  be  needed  to  document  public 
notice. 

23.20  30  CFR  731.14(g)(8)— Volume  2, 
Tab  H.  The  Illinois  submission  does  not 
provide  a  sufficient  basis  for  the 
Secretary  to  find  that  the  Illinois 
program  adequately  describes:  (1)  the 
provisions  that  have  been  made  to 
accomodate  all  those  who  wish  to  be 
heard,  (2)  the  procedures  for  assuring 
that  comments  will  be  considered  by 
decisionmakers,  and  (3)  the  persons  or 
entities  responsible  for'  notifying  the 
public. 

23.21  30  CFR  731.14(g)(14)— Volume 
2,  Tab  H.  The  Illinois  submission  does 
not  provided  a  sufficient  basis  for  the 
Secretary  to  Hnd  that  the  Illinois 
program  adequately  describes:  (1)  a 
standard  mechanism  for  consideration 
of  public  views  so  as  to  affect 
decisionmaking,  and  (2)  a  means  of 
documenting  the  listed  views,  how  they 
were  reviewed,  and  the  reasons  for  the 
disposition  of  comments. 

23.22  30  CFR  731.14(g)(14)— Volume 
2,  Tab  H.  The  Illinois  submission  does 
not  provide  a  sufficient  basis  for  the 
Secrotary  to  Hnd  that  the  Illinois 
program  adequately  describes  public 
inspection  of  records,  informal 
conferences,  the  manner  in  which 
publication  for  public  notice  is  assured, 
and  public  hearings  requirements. 

23.23  30  CFR  732.15(b)(10)— Volume 
1,  Tab  A  and  D,  and  Volume  2,  Tab  N. 
The  Surface  Mining  Advisory  Council, 
consisting  of  10  members  representing 
conservation,  agriculture,  surface  coal 
mining  industry,  local  government, 
environmental  protection,  the  colleges 
and  universities,  underground  coal 
mining  industry,  labor,  and  the  general 
public,  and  who  were  appointed  by  the 
Governor  for  a  term  of  three  years, 
developed  draft  legislation.  The  Illinois 
General  Assembly  passed  HB  2548  and 
it  was  signed  into  law  on  September  22, 

1979.  The  Advisory  Council  held 
numerous  meetings  that  were  open  to 
the  public.  To  aid  in  drafting  the  Illinois 
rules,  the  Illinois  Department  of  Mines 
and  Minerals  held  public  meetings 
(workshop  sessions]  on  September  21, 
November  11, 13,  21  and  December  3,  5, 
6, 12, 13, 14. 19  and  23, 1979.  All 
comments  received  were  presented  to 
the  Surface  Mining  Advisory  Council, 
which  met  on  January  10, 11, 17  and  18, 

1980,  to  review  the  regulations  and  all 
comments  thereto.  In  addition,  public 
hearings  were  held  on  July  14, 1980,  at 


Carbondale,  Illinois,  and  on  July  15, 1980 
at  Springfield,  Illinois,  to  review  the 
Illinois  state  program.  The  State 
program  (Volume  9]  includes  revised 
draft  regulations  that  were  published  in 
the  Illinois  Register  on  ]une  13, 1980,  and 
thus  were  in  the  official  rulemaking 
process.  A  public  comment  period 
followed  the  public  hearings  to  allow 
interested  persons  to  review  the 
program  and/or  comment.  The  Illinois 
rules  are  in  the  promulgation  process. 
This  meets  the  requirements  for  public 
participation  in  development  of  state 
programs  under  SMCRA  and  the  Federal 
rules. 

Finding  24 

The  Secretary  finds  that  Illinois  does 
not  have  the  full  authority  under  State 
laws  or  regulations  or  provisions  in  the 
State  program  to  monitor,  review  and 
enforce  the  prohibition  against  indirect 
or  direct  financial  interests  in  coal 
mining  operations  of  the  State  by 
employees  of  the  State  consistent  with 
30  CFR  Part  705.  This  finding  is  made 
under  30  CFR  732.15(b](ll)  and  is  based 
on  the  lack  of  promulgated  regulations 
and  on  the  finding  listed  below. 

24.1  Section  517(g)-Section  9.06.  The 
Illinois  statute  limits  the  financial 
interest  requirements  to  persons 
employed  by  the  Department  of  Mines 
and  Minerals.  While  the  Illinois 
Attorney  General  (Volume  7,  page  17) 
states  that  the  financial  interest 
requirements  apply  to  employees  of  the 
State  regulatory  authority,  the  Illinois 
program  clearly  indicates  that 
employees  of  State  agencies  other  than 
the  Department  will  have  functions  or 
duties  in  the  implementation  of  the 
Illinois  program.  Since  these  employees 
are  not  clearly  considered  to  be 
employees  of  the  state  regulatory 
authority  for  conflict  of  interest 
purposes,  as  required  by  SMCRA, 
Illinois  Section  9.06  is  inconsistent  with 
SMCRA. 

Finding  25 

The  Secretary  finds  that  Illinois  has 
authority  under  State  laws  to  require 
training,  examination,  and  certification 
of  persons  engaged  in  or  responsible  for 
blasting  and  the  use  of  explosives  in 
accordance  with  Section  719  of  SMCRA, 
This  finding  is  made  under  30  CFR 
732.15(b)(12),  Because  the  Secretary  has 
no  final  regulations  for  this  matter, 
Illinois  is  not  required  to  enact 
regulations  on  this  subject  until  six 
months  after  the  Secretary  issues  his 
final  regulations  for  training, 
examination,  and  certification  of 
persons  engaged  in  or  responsible  for 
blasting  and  the  use  of  explosives. 


Finding  26 

The  Secretary  finds  that  Illinois  does 
not  have  the  full  authority  under  current 
Illinois  laws  and  regulations  pertaining 
to  coal  exploration  and  surface  coal  . 
mining  and  reclamation  operations  and 
that  the  State  program  submission  does 
not  include  the  necessary  provisions  to 
provide  for  small  operator  assistance 
consistent  with  30  CFR  795.  This  finding 
is  made  under  30  CFR  732.15(b)(13)  and 
is  based  on  the  lack  of  promulgated 
regulations  and  on  the  findings  listed 
below. 

26.1  Section  507(c)-2.02(b).  SMCRA 
requires  the  regulatory  authority  to 
assume  the  cost  of  determining  the 
probable  hydrologic  consequences  of  an 
operator’s  mining  operations  if  the 
annual  production  will  not  exceed 
100,000  tons.  The  Illinois  provision 
instead  applies  to  the  annual  production 
of  a  single  operation.  Since  an  operator 
may  have  more  than  one  operation,  the 
Illinois  provision  would  require  the 
regulatory  authority  to  assume  the  costs 
of  more  determinations  than  would  the 
SMCRA  provision.  While  the  Illinois 
provision  is  consistent  with  SMCRA, 
Federal  administration  and  enforcement 
and  small  operator  assistance  program 
(SOAP)  grants  may  not  be  used  to  cover 
costs  that  result  from  the  more  liberal 
Illinois  provision.  Small  operator’s 
assistance  will  only  be  provided  in 
accordance  with  Section  507(c)  of 
SMCRA. 

26.2  30  CFR  731.14(p(16)-Volume  2, 
Tab  P.  The  State  submittal  is  inadequate 
to  enable  the  Secretary  to  find  that 
Illinois*  SOAP  will  be  consistent  with 
the  Federal  requirements,  because  it 
provides  no  information  regarding  the 
procedure  for  determining  the  eligibility 
of  small  operators  for  assistance,  the 
procedure  for  qualifying  laboratories 
according  to  work  to  be  done,  and  the 
number  of  contracts  expected  to  be  let. 
Further,  the  submittal  indicates  that  the 
regulatory  authority  has  an  agreement 
with  Southern  Illinois  University  (SIU) 
but  does  not  provide  a  copy  of  that 
agreement.  Also,  the  State  provides  no 
description  of  operator  eligibility  and 
laboratory  qualifications.  Further,  no 
information  is  provided  on  the  process 
to  assure  small  operator  assistance 
program  quality  control  and  laboratory 
quality  assurance. 

Finding  27  • 

The  Secretary  finds  that  Illinois  does 
not  have  the  full  authority  under  State 
laws  and  regulations  to  provide  for  the 
protection  of  State  employees  in 
accordance  with  the  protection  afforded 
Federal  employees  under  Section  704  of 
SMCRA.  This  finding  is  made  under  30 


72480 


Federal  Register  /  Vol.  45,  No.  213  /  Friday,  October  31,  1980  /  Proposed  Rules 


CFR  732.15(b)(14)  and  is  based  on  the 
lack  of  promulgated  regulations  and  the 
finding  listed  below. 

27.1  Section  704— No  corresponding 
Illinois  provision.  The  Illinois  statute 
has  no  counterpart  to  SMCRA  Section 
704,  which  provides  for  criminal 
sanctions  against  persons  who  resist, 
prevent,  impede  or  interfere  with 
persons  performing  duties  under  the  Act. 
This  is  less  stringent  than  SMCRA. 

Finding  28 

The  Secretary  finds  that  Illinois  does 
not  have  the  full  authority  under  State 
laws  or  regulations  or  program 
provisions  to  provide  for  administrative 
and  judicial  review  of  State  program 
actions,  in  accordance  with  Sections  525 
and  526  of  SMCRA  and  Subchapter  L  of 
30  CFR  Chapter  VII.  This  finding  is 
made  under  30  CFR  732.15(b)(15)  and  is 
based  on  the  lack  of  promulgated 
regulations  and  on  the  findings  listed 
below. 

28.1  Section  526 — Section  8.10.  The 
Illinois  statute  does  not  expressly  limit 
the  granting  of  temporary  relief  in 
review  proceedings  according  to  those 
standards  set  forth  in  Section  526(c]  of 
SMCRA.  The  Illinois  Attorney  General’s 
opinion  (Volume  7,  page  22}  states  that 
similar  standards  are  found  in  Illinois 
case  law.  In  addition,  the  Illinois  July  30, 
1980,  submission  includes  a  copy  of  the 
Illinois  Administrative  Review  Act, 
which  does  contain  appropriate 
provisions  for  temporary  relief  in  review 
proceedings  that  are  consistent  with 
SMCRA.  Thus,  the  Illinois  section  is 
acceptable. 

28.2  Section  526 — No  corresponding 
Illinois  provision.  The  Illinois  statute 
does  not  contain  the  authority,  required 
by  SMCRA  526{e],  that  actions  of  the 
regulatory  authority  pursuant  to  an 
approved  State  program  shall  be  subject 
to  judicial^ review  by  a  court  of 
competent  jurisdiction.  However,  the 
July  30, 1980,  submission,  include  a  copy 
of  the  Illinois  Administrative  Review 
Act  which  contains  appropriate  judicial 
review  provisions  that  are  applicable  to 
the  SMCRA.  This  is  consistent  with 
SMCRA. 

28.3  30  CFR  731:14(f)(15)  Volume  2, 
Tab  0.  The  Illinois  system  is  unclear  as 
to  whether  a  de  novo  review  of 
administrative  decisions  is  provided. 
This  must  be  clarified  and  must  be  in 
accord  with  Section  526  of  SMCRA. 

28.4  Section  526.  The  Illinois  statute 
does  not  contain  any  provisions 
comparable  to  the  judicial  review 
provisions  contained  in  Section  526  (a), 
(b)  and  (d)  and  therefore  does  not 
appear  to  contain  the  same  or  similar 
procedural  requirements  of  SMCRA. 


Finding  29 

The  Secretary  finds  that  Illinois  does 
not  have  the  full  authority  under  the 
Illinois  law  and  regulations  to  cooperate 
and  coordinate  with,  and  provide 
documents  and  other  information  to,  the 
Office  of  Surface  Mining.  This  finding  is 
made  under  30  CFR  732.15(b)(16).  The 
Illinois  program  (Volume  2,  Tab  I  and 
Tab  J)  contains  provisions  to  cooperate 
and  coordinate  with  Federal  agencies, 
but  it  does  not  specifically  allow  for  the 
providing  of  documents  and  other 
information  to  the  Office  of  Surface 
Mining  as  required  under  the  provisions 
of  30  CFR  Chapter  VII. 

Finding  30 

The  Secretary  finds  that  the  Illinois 
laws  and  regulations  and  the  Stale 
program  do  contain  provisions  that 
would  interfere  with  or  preplude 
implementation  of  those  in  SMCRA  and 
30  CFR  Chapter  VII.  This  Finding  is 
made  under  30  CFR  732.15(c)  and  is 
based  on  the  findings  listed  below  and 
on  Findings  12-29. 

30.1  30  CFR  701.5— Section 
1.03(a)(1).  The  Illinois  definition  of 
“affected  land”  does  not  include  water 
in  which  surface  or  underground  mining 
activities  occur  and  does  not  include 
land  or  water  located  above 
underground  mine  workings.  To  this 
extent,  the  Illinois  definition  is 
inconsistent  with  the  definition  of 
“affected  area”  found  in  the  Federal 
rule. 

30.2  30  CFR  701.5— Section 
1.03(a)(18),  The  Illinois  definition  of 
“permit  term”  is  limited  to  the  period  of 
permitted  mining  operations,  while  the 
term  of  a  permit  under  SMCRA  would 
include  reclamation  activities  as  well. 
This  is  less  stringent  than  SMCRA. 

30.3  30  CFR  701.5— Section 
1.03(a)(25).  Illinois  defines  “toxic 
conditions”  and  “toxic  materials”  as 
conditions  and  materials  that  will  not 
support  higher  forms  of  plant  or  animal 
life.  The  Federal  phrase  “toxic  forming 
materials”  is  defined  in  terms  of  being 
detrimental  to  biota  or  uses  of  water. 
The  Illinois  definition  is  inconsistent 
with  the  Federal  definition  because 
biota  includes  are  lesser  forms  of  life 
than  are  protected  by  the  Illinois 
definition  and  the  Illinois  definition 
would  not  necessarily  lead  to  protection 
of  all  uses  of  water. 

30.4  Section  701(28) — Section 
1.03(a)(24).  The  definitions  of  “surface 
mining  operations”  and  “underground 
operations”  in  the  Illinois  statute  do  not, 
taken  together,  include  the  surface 
impacts  of  underground  coal  mining  as 
does  the  definition  of  “surface  coal 


mining  operations  in  SMCRA”.  This  is 
inconsistent  with  SMCRA. 

30.5  Section  701(28)— 1.03(a)(26).  The 
definition  of  “underground  mining 
operations”  in  the  Illinois  Statute  does 
not  include  all  activities  and  areas 
included  in  the  definition  of  “surface 
coal  mining  operations”  in  SMCRA.  The 
Illinois  definition  deletes  the  activities 
of  cleaning,  concentrating,  or  other 
processing  or  preparation  loading  of 
coal  for  interstate  commerce  at  or  near 
the  mine  site;  deletes  areas  upon  which 
such  activities  occur  or  where  such 
activities  disturb  the  natural  land 
surface;  deletes  adjacent  lands  which 
are  incidental  to  any  such  activities;  and 
fails  to  include  areas  such  as 
impoundments,  dams,  entryways,  refuse 
banks,  dumps,  stockpiles,  overburden 
piles,  culm  banks,  tailing,  holes  or 
depressions,  and  other  areas  upon 
which  are  sited  structures,  facilities  or 
other  property  on  the  surface,  resulting 
from  or  incident  to  such  activities.  This 
is  less  stringent  than  SMCRA. 

30.6  No  corresponding  SMCRA 
section — Section  3.11(d).  The  Illinois 
provision  specifies  mininum 
performance  standards  for  disposal  of 
gob  and  slurry.  This  provision  is  not 
inconsistent  with  SMCRA,  since  it 
specifically  states  that  it  does  not 
supersedes  any  other  requirements  of 
the  Illinois  statute.  Thus,  all  other 
performance  standards  will  apply  to 
disposal  of  gob  and  slurry  in  addition  to 
those  in  Section  3.11(d). 

30.7  Section  707— No  corresponding 
Illinois  provision.  The  Illinois  statute 
contains  no  counterpart  to  SMCRA, 
Section  707,  which  is  a  severability 
clause  that,  if  any  part  of  SMCRA  is 
held  invalid,  preserves  the  remainder. 
Illinois  Section  1.04(f),  cited  by  Illinois 
as  being  the  equivalent  of  Section  707 
(Volume  4,  page  94),  deals  only  with 
revision  of  the  Illinois  program  when 
SMCRA  or  the  Federal  regulations  are 
changed  or  held  invalid.  However,  there 
is  no  indication  in  the  administrative 
record  that  the  lack  of  a  severability 
clause  in  the  statute  will  be  interpreted 
as  rendering  the  entire  statute  invalid 
should  one  part  be  declared  invalid. 
Pending  clarification  of  this  issue  during 
the  resubmission  period,  the  Secretary  is 
unable  to  determine  whether  the  Illinois 
statute  is  consistent  with  SMCRA  in  this 
regard. 

Finding  31 

The  Secretary  finds  that  with  respect 
to  staff,  funding  and  logistics,  the  Illinois 
submission  does  not  adequately 
demonstrate  that  the  Department  of 
Mines  and  Minerals  and  other  state 
agencies  having  a  role  in  the  Illinois 
program  have  sufficient  legal,  technical 
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and  administrative  personnel  and 
sufficient  funding  to  implement, 
administer  and  enforce  the  provisions  of 
the  program.  30  CFR  732.15(b),  and  other 
applicable  State  and  Federal  laws.  This 
finding  is  made  under  30  CFR  732.15(d) 
and  is  based  on  the  findings  listed 
below. 

31.1  30  CFR  731.14(e)— Volume  1, 

Tab  E.  The  Illinois  program  description, 
including  appropriate  charts,  of  the 
existing  and  proposed  structural 
organization  of  the  regulatory  authority 
and  other  agencies  that  will  have  duties 
in  the  state  program,  including  a 
description  of  the  coordination  system' 
among  these  agencies  and  the  lines  of 
authority  and  staffing  functions  within 
each  agency  and  among  agencies,  is 
unclear  in  that: 

A.  Coordination  mechanisms  to  insure 
that  interagency  actions  will  be 
sufficient  or  timely  are  not  adequately 
described.  Illinois  has  not  submitted  any 
flow  charts,  systems  analyses,  standard 
operating  procedures  or  other 
documentation  to  demonstrate  the 
capability  of  the  interagency  scheme  to 
function.  There  is  no  specification  of  the 
decision  authority  in  event  of  conflicts 
between  agencies; 

B.  Illinois  has  divided  so  many  of  its 
functions  and  powers  that  it  appears 
that  the  Department  of  Mines  and 
Minerals  cannot  conduct  full  inspections 
as  required.  The  inspection  powers  are 
divided  among  the  Departments  of 
Mines  and  Minerals,  Agriculture,  and 
Conservation  and  the  Illinois 
Environmental  Protection  Agency 
(lEPA).  No  provision  is  made  for 
coordinating  the  efforts  of  the  three  of 
more  inspectors  required  to  perform  a 
complete  review  of  all  activities  at  a 
mine,  and  agencies  other  than  the 
Department  of  Mines  and  Minerals 
apparently  have  insufficient  power  to 
fulfill  responsibilities:  and 

C.  No  organizational  charts  have  been 
submitted  that  depict  the  Institute  of 
Natural  Resources  or  its  component 
organizations. 

31.2  30  CFR  731.14(f)— Volume  1. 

Tab  F.  The  Illinois  submission  of 
supporting  agreements  between  . 
agencies  that  will  have  duties  under  the 
state  program  is  unclear  in  that: 

A.  No  agreement  is  submitted  to 
document  the  working  relationship  with 
the  Institute  of  Natural  Resources; 

B.  The  agreement  with  lEPA  does  not 
provide  for  turnabout  times  to  ensure 
timely  processing  of  permits  or  specify 

.  the  nature  of  laboratory  tests  or 
specifications  to  be  used  for  product 
reports  and  reviews. 

31.3  30  CFR  731.14(g)(2)— Volume  2. 
Tab  B.  The  narrative  descriptions,  flow 
charts  and  other  documents  of  the 


Illinois  system  for  assessing  permit  fees 
appear  to  be  adequate.  SMCRA  Section 
507(a)  requires  the  fee  revenues  to  be 
equal  to  or  less  than  the  actual  or 
anticipated  cost  of  review, 
administration  and  enforcement.  The 
information  provided  by  Illinois  depicts 
a  system  that  appears  to  be  feasible.  It 
should  be  noted,  however,  that  the 
submission  states  that  20,000  acres  are 
mined  annually  and  that  fees  are  $125 
per  hundred  acres,  which  will  generate 
revenues  of  $500,000  annually.  This 
appears  to  be  a  mathematical  error 
since  a  fee  at  that  rate  for  20,000  acres 
would  only  equal  $25,000  per  year.  This 
discrepancy  should  be  clarified. 

31.4  30  CFR  731.14(i)— Volume  1. 

Tab  I.  The  summary  table  of  the  existing 
and  proposed  state  program  staff, 
showing  job  functions,  titles  and 
required  job  experience  and  training  is 
insufficient  to  enable  the  Secretary  to 
evaluate  the  adequacy  of  staffing  in 
that: 

A.  The  Illinois  submittal  indicates  that 
the  majority  of  land  reclamation 
specialists  will  be  in  Class  I.  The  job 
descriptions  indicate  that  Class  II.  but 
not  Class  I,  specialists  will  have 
authority  to  issue  notices  of  violations 
and  cessation  orders  to  operators 
violating  the  Illinois  statute  or 
regulations.  However,  the  number  of 
Class  II  specialists  is  not  adequate  to 
issue  notices  and  orders: 

B.  No  position,  statement  of  function 
or  other  documentation  is  provided  for 
the  proposed  positions  in  the  Institute  of 
Natural  Resources. 

31.5  30  CFR  731.14(j)— Volume  1. 

Tab  J.  The  Illinois  program  description 
of  how  the  staffing  proposed  will  be 
adequate  to  carry  out  the  functions, 
including  permitting,  inspection  and 
legal  actions,  for  the  projected  workload 
to  ensure  that  coal  exploration  and 
surface  coal  mining  and  reclamation 
operations  will  be  regulated  in 
accordance  with  the  requirements  of 
SMCRA  and  30  CFR  Chapter  VII,  is 
insufficient  to  enable  the  Secretary  to 
find  that  staffing  is  adequate,  because: 

A.  Based  on  Illinois'  information  on 
frequency  of  inspections  (Volume  2,  Tab 
D),  the  State  would  appear  not  to  be 
able  to  carry  out  adequate  inspections 
at  mines  and  other  inspectable  units. 
The  Illinois  proposal  is  based  upon  the 
concept  of  inspecting  mines,  while 
SMCRA  and  30  CFR  Chapter  VII  clearly 
define  tipples,  preparation  plants, 
carbon  recovery  operations  and  other 
similar  structures  and  projects  as 
"inspectable  units”; 

B.  The  proposed  staffing  for  the 
administration  of  the  bonding  program  ■« 
at  State  headquarters  level  is  5  percent 
of  the  duties  of  the  land  reclamation 


supervisor  and  10  percent  of  the  duties 
of  the  clerk  IV,  which  appears  to  be 
inadequate  for  dealing  with  this 
sensitive  element  of  the  program: 

C.  One  attorney  is  proposed  to  handle 
legal  matters  for  the  Department  of 
Mines  and  Minerals.  Due  to  the  highly 
legalistic  work  inherent  to  a  regulatory 
agency,  one  attorney  alone  cannot 
perform  all  necessary'work,  including 
giving  advice,  providing  legal  opinions, 
participating  in  negotiations,  and 
conducting  litigation.  Illinois  proposes  to 
use  the  services  of  a  contract  attorney, 
but  it  has  not  identified  the  numbers  of 
hours  or  services  provided  through  this 
arrangement; 

31.p  30  CFR  731.14(1)— Volume  1, 

Tab  L.  The  Illinois  submission  of  the 
actual  capital  and  operating  budget  and 
sources  of  funds  for  the  past  year, 
current  year,  and  future  two  years  is 
insufficient  to  enable  the  Secretary  to 
evaluate  the  adequacy  of  Illinois’ 
finding.  By  providing  a  statement  of 
facts  or  assumptions  used  in  the 
development  of  this  information,  Illinois 
would  assist  the  Secretary  to  make  a 
determination  of  the  adequacy  of  the 
projections. 

Section  VI. — Disposition  of  Comments 

The  comments  received  on  the  Illinois 
program  during  the  public  comment 
periods  described  previously  under 
“Background  on  Illinois'  Program 
Submission”  raised  numerous  issues. 

The  Secretary  considered  these 
comments  carefully  in  evaluating 
Illinois'  program,  as  indicated  below.  In 
many  instances,  where  comments  relate 
to  Illinois’  proposed  rules,  further 
relevant  Information  can  be  found  in  the 
letter  from  the  Director  of  OSM  to 
Illinois  officials  referred  to  above  under 
"Background  on  the  Illinois  Program 
Submission.”  Copies  of  this  letter  are 
available  at  the  locations  listed  above 
under  “Addresses.” 

Department  of  the  Interior 

1.  The  Bureau  of  Mines  (BOM)  (ARN: 
ILL-0081)  commented  that  Illinois 
statute  Section  2.08(b)(4),  which 
provides  that  a  permit  application  shall 
not  be  approved  if  the  area  proposed  to 
be  mined  is  the  subject  of  a  designation 
proceeding,  is  more  stringent  than  its 
SMCRA  counterpart  Section  510(b)(4)  in 
that  it  does  not  provide  an  exception 
where  the  operator  has  made 
“substantial,  legal,  and  financial 
commitments  in  relation  to  the 
[proposed]  operation"  prior  to  January  4. 
1977.  The  secretary  agrees  and  finds  the 
Illinois  provision  to  be  acceptable. 

2.  BOM  (ARN:  ILL-0081)  commented 
that  the  Illinois  statutory«performance 
standard  (Section  3.07)  for  high  • 
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capability  lands  is  more  stringent  than 
the  SMCRA  requirements  for  these 
lands,  because  this  provision  will 
provide  better  reclamation  than  the 
Federal  Act  for  land  that  does  not  meet 
the  definition  of  prime  farmland,  but 
which  is  capable  of  row-crop  use. 
However,  as  detailed  in  Finding  14.5,  the 
Secretary  finds  the  Illinois  provision 
inconsistent  with  SMCRA. 

3.  The  Heritage  Conservation  and 
Recreation  Service  (HCRS)  (ARN:  ILL- 
0095)  commented  that  the  Interagency 
Agreement  with  the  Illinois  Deparment 
of  Conservation  would  be  strengthened 
by  specifically  including  under  the 
general  provisions,  compliance  with  36 
CFR  800 — Protection  of  Historic  and 
Cultural  Properties.  Illinois  proposed 
regulation  1761.12(e),  if  promulgated, 
would  require  joint  approval  by  all 
affected  agencies  of  surface  mining 
operations  that  may  adversely  affect 
any  publicly  owned  place  on  the 
National  Register  of  Historic  Places. 

This  would  be  consistent  with  the 
Federal  regulations.  HCRS  also 
suggested  that  the  agreement  should 
include  recreational  and  heritage 
resources  as  part  of  the  Department  of 
Conservation  evaluation 
responsibilities.  The  Federal  regulations 
do  not  contain  this  requirement  and  the 
State  cannot  be  required  to  do  more 
than  the  Federal  rules  require. 

4.  The  Geological  Survey  (GS)  (ARN: 
IIL-OQ72)  recommended  that  the  State 
be  informed  about  the  exisitng  Bureau  of 
Land  Management/GS/OSM 
Memorandum  of  Understanding  on  the 
management  of  Federal  coal.  A 
reference  to  the  MOU  in  the  State 
program  was  suggested  by  GS  as  being 
needed  to  inform  the  general  public  and 
the  State  regulatory  authority.  A  copy  of 
the  MOU  has  been  sent  to  the  State  and 
may  be  referenced  in  its  program,  if  the 
State  so  desired. 

5.  GS  (ARN:  ILL-0072)  commented 
that  the  State  should  briefly  address 
State  procedures  for  processing 
exploration,  mining  plans,  or  permits 
that  include  Federal  lands.  Jurisdiction 
for  processing  exploration  and/or 
mining  permits  on  Federal  land  lies 
solely  with  the  Secretary,  though  a  State 
may  enter  into  a  cooperative  agreement 
with  the  Secretary  pursuant  to  SMCRA 
Section  523(c)  that  would  allow  the 
State  to  assume  partial  responsibility  for 
Federal  lands  in  the  State.  Illinois  chose 
not  to  enter  into  such  an  agreement  at 
this  time  and  therefore  is  not  required  to 
discuss  Federal  land  impacts  in  its 
program. 

6.  The  Fish  and  Wildlife  Service 
(FWS)  (ARN:  ILL-0082)  pointed  out  that 
the  proposed  Illinois  rule  1701.5 
definition  of  “Best  Technology  Currently 


Available"  is  significantly  different  from 
the  Federal  definition,  since  it  requires 
consideration  of  economic  and  energy 
requirements,  and  economically  viable 
alternatives.  However,  the  revised 
proposed  rule  1701.5  submitted  July  30. 
1980,  would  be  acceptable  if 
promulgated  since  it  does  not  contain 
the  inconsistent  references  to  economic 
and  energy  considerations. 

7.  The  FWS  (ARN:  ILL-0082)  noted 
that  proposed  Illinois  regulation 
1762.12(b)  would  have  provided  that 
additional  unsuitability  for  mining 
criteria  could  be  consistent  with  the  Act, 
if  they  provided  “for  protection"  of  the 
public  health,  safety  and  welfare. 

Section  762.12(b)  of  the  Federal 
regulations  provides  that  such 
additional  criteria  are  consistent  only  if 
they  provide  “for  greater  protection.” 
However,  the  revised  Illinois  regulations 
submitted  June  16, 1980,  contain  the 
word  “greater." 

8.  The  FWS  (ARN:  ILL-0082  and  ILL- 
0176)  commented  that  the  Illinois  state 
program  does  not  comply  with  30  CFR 
731.14(g)(10),  which  requires  a  narrative 
description  of  the  Illinois  system  for 
consulting  with  State  and  Federal 
agencies  having  responsibility  for  fish 
and  wildlife,  historic,  cultural  and 
archeological  resources,  since  the 
Illinois  narrative  requires  consultation 
only  with  State  agencies.  The  FWS  also 
commented  this  would  nullify  proposed 
Illinois  regulations  1776.12(b)(2),  1780.16, 
1784.21, 1786.13(a).  and  1786.14(a). 

Illinois  should  address  in  the 
resubmission  its  system  for  consultation 
with  pertinent  Federal  agencies.  See 
Finding  15.9. 

9.  The  FWS  (ARN:  ILL-0082)  pointed 
out  that  the  inclusion  of  the  words  “but 
in  accordance  with  Subsection 
522(a)(1)"  in  the  Illinois  regulation 
1762.14,  which  concerns  exploration 
operations  on  lands  designated 
unsuitable,  is  misleading.  The  Secretary 
agrees  with  this  comment.  However,  this 
language  was  deleted  from  the  proposed 
Illinois  regulations  submitted  )une  16, 
1980. 

10.  The  FWS  (ARN:  ILL-0082) 
commented  that  proposed  Illinois 
regulation  1770.12,  w'hich  addresses 
coordination  of  review  and  issuance  of 
permits  with  other  Federal  and  State 
permitting  processes  applicable  to 
surface  coal  mining,  is  inconsistent  with 
the  corresponding  Federal  regulation. 
The  Secretary  agrees  that  the  proposed 
regulation  could  be  changed  to  insure 
more  direct  coordination  with  the 
Federal  agencies  concerned.  However, 
the  proposed  Illinois  regulation  does 
provide  for  coordination  of  review  and 
issuance  of  permits  including  the 
applicable  requirements  of  other  laws 


and  could,  therefore,  be  consistent  with 
the  Federal  rule. 

11.  The  FWS  (ARN:  ILL-0082) 
suggested  rewording  Illinois  regulations 
1779.20, 1783.20  and  1786.17(a)(2).  30 
CFR  779.20  and  783.20,  which  required 
permit  applicants  to  submit  fish  and 
wildlife  resources  information,  have 
been  remanded  by  the  U.S.  District 
Court  for  the  District  of  Columbia  [In  Re: 
Permanent  Surface  Mining  Regulation 
Litigation,  No.  79-1144,  February  26, 
1980).  Illinois  revised  regulations 
resubmitted  on  June  16, 1980,  omitted 
these  sections.  The  Secretary  cannot 
require  these  rules  at  this  time  [See 
General  Background  on  the  State 
Program  Approval  Process,  above). 
Similarly.  30  CFR  780.18  and  784.21, 
which  required  permit  applications  to 
contain  fish  and  wildlife  reclamation 
plans,  have  been  suspended.  Therefore, 
Illinois’  omission  of  a  counterpart  to  30 
CFR  786.17(a)(2),  which  requires  review 
of  such  plans,  is  not  presently 
significant. 

12.  The  FWS  (ARN:  ILL-0082) 
commented  that  proposed  Illinois 
regulation  1786.11(c)  is  inconsistent  with 
the  corresponding  Federal  rule,  because 
it  does  not  require  that  Federal  agencies 
with  jurisdiction  over  or  interest  in  the 
area  of  a  proposed  operation  be  notified 
on  the  filing  of  a  permit  application.  The 
Secretary  agrees  that  this  proposed 
regulation  is  inconsistent  with  the 
Federal  rule.  However,  proposed  Illinois 
rule  1786.11(c),  submitted  July  30, 1980, 
would,  if  promulgated,  be  consistent. 

13.  The  FWS  (ARN:  ILL-0082) 
contends  that  proposed  Illinois 
regulation  1786.l9(o)  usurps  the 
authority  and  responsibility  of  the  FWS 
regarding  the  Endangered  Species  Act. 
The  Illinois  regulation  1786.19(o)  is 
consistent  with  the  corresponding 
Federal  rule,  30  CFR  786.19(o),  and  does 
not  usurp  the  authority  of  FWS. 

14.  The  FWS  (ARN:  ILL-0082) 
contends  that  proposed  Illinois 
regulation  1786.29(a)  concerning 
conditions  of  permits  should  contain  a 
process  for'consultation  with  the  FWS 
to  maintain  the  integrity  of  this 
provision.  The  Secretary’s  regulations, 
however,  have  no  such  requirement  and 
the  State  cannot  be  required  to  do  more 
than  the  Federal  regulations  require. 

15.  The  FWS  (ARN:  ILL-0082) 
commented  that  proposed  Illinois 
regulation  1788.12(b)(2)  and  1788.12(f) 
concerning  permit  revision  do  not 
provide  for  written  notification  to  State 
and  Federal  fish  and  wildlife  agencies 
so  that  significant  deviation  from  fish 
and  wildlife  permit  requirements  can  be 
identified.  These  Illinois  provisions  are 
consistent  with  the  Federal  rules  in 
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regard  to  written  notiHcation 
requirements. 

16.  The  FWS  (ARN:  ILL-0082) 
commented  that  the  regulatory  authority 
should  contact  the  FWS  in  conjunction 
with  Illinois  regulations  1816.44(a)(3) 
and  1817.44(a)(3)  concerning  the 
hydrologic  balance  of  stream  channel  . 
diversions.  The  Illinois  regulation  is 
consistent  with  the  corresponding 
Federal  regulation  and  the  Secretary 
cannot  require  the  State  to  do  more  than 
the  Federal  regulations  require. 

17.  The  FWS  (ARN:  ILL-0082) 
commented  that  proposed  Illinois 
regulations  1816.97(d)  and  1817.97(d) 
concerning  protection  of  Rsh,  wildlife 
and  related  environmental  values  are 
inconsistent  with  the  corresponding 
Federal  rules  for  not  requiring  protection 
“to  the  extent  possible  using  the  best 
technology  current  available."  The 
Secretary  agrees  with  this  comment. 

18.  The  FWS  (ARN:  ILL-0082) 
commented  that  proposed  Illinois 
regulations  omit  the  requirement  of  the 
corresponding  Federal  regulations,  30 
CFR  815.133(c)  and  817.133(c).  that 
alternative  land  use  may  be  approved 
only  “after  consultation  with  the 
landowner  or  the  land  management 
agency  having  jurisdiction  over  the 
land.”  The  Secretary  agrees  this  is 
inconsistent  with  the  Federal  rules. 

19.  The  FWS  (ARN:  ILL-0082) 
objected  to  inclusion  of  proposed  Illinois 
regulation  1825,  concerning  high 
capability  lands,  without  clariHcation 
that  the  Illinois  rule  would  not  lead  to 
significant  losses  of  important  fish  and 
wildlife  areas,  especially  wetlands.  The 
Secretary  agrees  that  the  intent  of  this 
rule  is  unclear.  However,  it  does  require 
that  all  other  requirements  of  the 
regulations,  including  fish  and  wildlife 
regulations,  be  met. 

20.  The  FWS  (ARN:  ILL-0176) 
considers  the  Illinos  program  to  be 
inadequate  and  opposes  acceptance  of  it 
by  the  Secretary.  TTie  Secretary  is 
initially  disapproving  the  program  in 
part. 

21.  The  National  Park  Service  (NPS) 
(ARN:  ILL-0094)  commented  that  it 
should  be  allowed  to  participate  in 
permitting  decisions  in  cases  where  NPS 
units  may  be  affected.  Illinois  proposed 
regulation  1761.12(e)(2)  would  require 
joint  approval  by  the  Illinois  Department 
of  Mines  and  Minerals  and  the  NPS  of 
permits  for  operations  that  may 
adversely  affect  a  National  Park. 

22.  The  NPS  (ARN:  ILL-0094)  stated 
that  it  should  be  involved  in  setting 
bond  amounts  for  surface  mining  and 
reclamation  activities  that  may  impact 
NPS  units.  NPS  would  be  involved  in 
bunding  through  the  permitting  process. 


23.  The  NPS  (ARN:  ILL-0094) 
commented  that  it  should  be  allowed  to 
participate  in  inspections  where  a  NPS 
unit  may  be  affected,  especially 
inspections  undertaken  in  response  to  a 
petition  or  notiOcation  of  violation  or 
prior  to  bond  release.  Illinois  statute 
Section  8.06(a)  provides  that  if  an 
inspection  results  from  information 
provided  by  any  person,  that  person 
may  accompany  the  inspector  on  the 
inspection.  The  NPS  could  avail  itself  of 
this  opportunity.  Neither  SMCRA 
Section  519(b)  nor  Illinois  statute 
Section  6.08(b)  requires  the  regulatory 
authority  to  allow  outside  parties  to 
participate  in  evaluation  inspections 
conducted  prior  to  bond  release. 
However,  30  CFR  807.11(e),  which 
concerns  informal  conferences  on  bond 
release,  has  been  remanded  by  the  U.S. 
District  Court  for  the  District  of 
Columbia  with  instructions  to  include  a 
provision  for  citizen  access  to  the  mine 
site  prior  to  bond  release  [In  Re: 
Permanent  Surface  Mining  Regulation 
Litigation,  No.  79-1144,  February  26, 
1980).  When  the  revision  to  30  CFR 
807.11(e)  is  promulgated,  Illinois  will 
have  a  reasonable  time  to  amend  its 
program  appropriately.  See  Effect  of 
Litigation  on  the  Federal  Permanent 
Regulatory  Program,  supra. 

24.  The  NPS  (ARN:  ILL-0094) 
requested  the  opportunity  to  participate 
in  developing  criteria  for  designating 
lands  unsuitable  for  surface  coal  mining 
near  NPS  units  and  to  be  allowed  to 
participate  in  protecting  all  resources  on 
lands  under  its  jurisdiction  from  mining 
in  adjacent  areas.  Illinois’  proposed 
regulation  Section  1762.11,  identifying 
the  criteria  for  designating  lands  as 
unsuitable,  is  consistent  with  30  CFR 
762.11  and  the  Secretary  cannot  require 
the  State  to  adopt  additional  criteria. 

The  petition  process  included  in  Illinois’ 
proposed  regulation  1764.13  provides  the 
opportunity  for  any  person  having  an 
interest  that  is  or  may  be  adversely 
affected  to  petition  to  have  an  area  ^ 
designated  as  unsuitable  for  mining. 

This  approach  appears  to  provide  the 
NPS  with  the  opportunity  it  seeks  to 
protect  lands  in  the  National  Park 
System.  The  Secretary  has  instructed 
the  Park  Service  not  to  seek  criteria  in 
State  programs  that  would  establish 
unsuitable  for  coal  mining  “buffer 
zones"  adjacent  to  National  Parks, 
unless  these  lands  meet  one  or  more  of 
the  other  specific  criteria  for 
designation.  On  June  4, 1979,  the 
Secretary  made  Hnal  decisions  on  the 
Federal  Coal  Management  Program. 
Included  in  those  decisions  were 
numerous  changes  in  the  proposed 
unsuitability  criteria  for  Federal  lands. 


The  Secretary  chose  to  delete  the 
automatic  “bufrer  zone”  Icinguage  for 
national  parks  and  certain  other  Federal 
lands  for  the  frrst  criterion  (43  CFR 
3461.1(a)).  Instead,  he  stated  lands 
adjacent  to  a  national  park  should  be 
found  unsuitable  only  if  they  are 
covered  by  one  of  the  other  specific 
criteria  (43  CFR  3461.1(b)-(t)).  This 
instruction  to  the  National  Park  Service 
assures  that  that  agency’s  approach  to 
State  unsuitability  criteria  will  be 
compatible  with  ^e  Secretary’s  policy 
on  Federal  unsuitability  criteria. 

25.  The  NPS  (ARN:  ILL-0094)  stated 
that  permit  applications  for  coal  mining 
regarding  air  quality  should  be  referred 
to  its  Air  Quality  Office.  SMCRA 
provides  that  it  will  not  supersede 
existing  Federal  law  and  existing  air 
quality  laws  do  not  require  NPS  review. 
However,  NPS  will  be  notified  of  permit 
applications  under  its  proposed  rule 
1786.11  of  July  30, 1980. 

Department  of  Agriculture 

26.  The  U.S.  Forest  Service  (USFS) 
(ARN:  ILLr-0071)  suggested  that  a  copy 
of  the  Land  Report  be  sent  to  the  surface 
owner(s)  and  other  person(s)  known  to 
the  regulatory  authority  to  have  an 
interest  in  the  property.  30  CFR  764.15 
doe  snot  contain  such  a  requirement  and 
a  State  cannot  be  required  to  do  more 
than  the  Federal  rules  require. 

The  USFS  (ARN:  ILL-0071) 
suggested  that  the  surface  owner(s)  be 
notified  of  intent  to  perform  coal 
exploration  activities.  Part  776  of  the 
Secretary's  regulations  do  not  require 
that  the  surface  owner(s)  be  notified  and 
a  State  cannot  be  required  to  do  more 
than  the  Federal  rules  require. 

28.  The  USFS  (ARN:  ILL-0071) 
suggested  that,  where  commercial  forest 
is  the  proposed  postmining  land  use,  the 
State  require  a  detailed  management 
plan  that  reflects  commercial  forest 
management  standards.  This 
requirement  is  found  in  proposed  Illinois 
regulation  1780.23(a)(5). 

29.  The  USFS  (ARN:  ILL-0071) 
suggested  that  an  MOU  be  established 
between  the  State  and  the  USFS  to 
coordinate  the  regulation  of  mining  on 
National  Forest  lands.  The  Secretary  of 
the  Interior  has  been  given  the 
responsibility  by  SMCRA  to  receive  and 
approve  or  disapprove  mining  plans, 
and  inspect  and  enforce  regulations 
covering  ail  coal  exploration  and 
surface  coal  mining  operations  on 
Federal  lands,  including  National  Forest 
lands.  An  MOU  is  being  developed  by 
OSM  and  the  USFS  to  coordinate  these 
activities  on  National  Forest  lands. 

30.  The  USFS  (ARN:  ILL-0071) 
commented  that  early  release  of 
performance  bonds  for  research  areas 
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would  encourage  reclamation  research. 
This  comment  is  currently  being 
considered  together  with  the  USDA- 
RECLAM  petition  for  an  amendment  to 
30  CFR  Part  780  to  allow  the  use  of 
alternative  reclamation  practices  for 
research  or  demonstration  purposes.  (45 
FR  41166-41169,  June  18. 1980).  This 
petition  has  been  granted  in  part  and 
rulemaking  has  been  initiated  to 
consider  appropriate  amendments  to 
OSM’s  regulations.  The  Secretary  will 
require  State  programs  to  be  consistent 
with  any  amendments  that  are  adopted. 

31.  The  USFS  (ARN:  ILL-0071)  noted 
that  the  Illinois  program  submittal  did 
not  contain  a  section  discussing  the 
State’s  Abandoned  Mined  Land 
Program.  State  reclamation  plans  for 
abandoned  mined  lands  are  separate 
documents  and  are  not  considered  part 
of  the  regulatory  program  submittal. 
Illinois  submitted  a  State  program  for 
abandoned  mine  lands  reclamation  on 
July  22, 1980. 

32.  The  USFS  (ARN;  ILL-0151)  stated 
that  the  Illinois  program  submittal  does 
not  require  Federal  agencies  to  be 
responsible  for  bonding  requirements  on 
areas  where  Federal  reclamation 
research  is  being  performed.  The 
comment  is  currently  being  considered 
together  with  the  USDA-RECLAM 
petition  for  an  amendment  to  30  CFR 
Part  780  (45  FR  41166-41169,  June  18. 
1980).  See  comment  30. 

33.  The  USFS  (ARN:  ILL-0151) 
suggested  that  the  language  “woody 
materials  may  be  chipped  and 
distributed  over  the  surface  as  mulch" 
be  added  to  Sections  1816.114  and 
1817.114  of  the  proposed  Illinois  rules. 
The  Secretary’s  regulations  do  not 
contain  such  language  and  the  State  is 
not  required  to  do  more  than  the  Federal 
rules  require. 

34.  The  Soil  Conservation  Service 
(SCS)  (ARN;  ILL-0084)  questioned  the 
intermittent  stream  definition  found  in 
proposed  State  regulation  1701.5.  The 
definition  used  by  Illinois,  with  one 
exception,  is  identical  to  the  one  in  30 
CFR  701.5.  Illinois  has  omitted  the 
conjunction  “and"  between  parts  (a)  and 
(b)  of  the  definition,  thus  indicating 
fewer  streams  than  under  the  Federal 
provision.  When  this  omission  is 
corrected,  the  definition  will  be 
consistent  with  the  Federal  rules. 

35.  The  SCS  (ARN:  ILL-0084) 
questioned  why  the  definition  of 
agricultural  use  in  proposed  Illinois  rule 
1701.5  included  cropping,  cultivation  and 
harvesting  of  plants,  but  not  of  trees. 

The  Illinois  definition  of  agricultural  use 
is  the  same  as  the  definition  in  the 
Secretary’s  rules.  The  Secretary  lacks 
the  authority  to  require  Illinois  to 


include  more  in  its  definition  than  is 
found  in  the  Federal  rules. 

36.  The  SCS  (ARN:  ILL-0084) 
recommended  either  that  prime 
timberland  and  prime  grazing  land  be 
excluded  from  the  definition  of  High 
Capability  Land  in  proposed  Illinois 
Rule  1701.5  or  that  they  be  recognized  as 
suitable  postmining  land  uses  for  High 
Capability  Lands.  The  Secretary 
disagrees  that  the  definition  should 
exclude  prime  timberland  and  grazing 
land.  Proposed  Illinois  rule  1825.11(d) 
would  provide  that  all  other 
requirements  of  the  regulations, 
including  the  postmining  land  use 
requirements,  be  applicable  to  High 
Capability  Lands.  'Therefore,  timberland 
and  grazing  land  would  be  suitable  for 
postmining  uses  of  High  Capability 
Lands. 

37.  The  SCS  (ARN:  ILL-0084) 
commented  that  proposed  Illinois 
regulation  1762.11(b)(3),  which  would 
allow  renewable  resource  lands  to  be 
designated  as  unsuitable  for  all  or 
certain  types  of  surface  coal  mining 
operations,  should  be  expanded  to 
include  consideration  of  prime  farmland 
as  well  as  wildlife  land,  wet  lands,  etc. 
“Renewable  resource  lands"  are  defined 
in  proposed  Illinois  Rule  1701.5  to 
include  “areas  for  agricultural .  .  . 
production  of  food,"  which  would 
include  prime  farmland. 

38.  The  SCS  (ARN:  ILL-0084) 
commented  that  a  hypothetical  case 
should  be  developed  for  interpreting  the 
phrase  “reasonable  and  farmable  unit,” 
as  it  is  used  in  Section  1779.27(b)(5)  of 
the  proposed  Illinois  rules.  This 
subsection  specifies  that  smaller  units  of 
land  shall  not  be  considered  prime 
farmland.  The  Illinois  provision  is 
inconsistent  with  30  CFR  779.27(b)(5), 
since  the  latter  provision  excepts  lands 
from  prime  farmland  treatment  only  if 
there  are  no  soil  map  units  that  have 
been  designated  prime  farmland  by  SCS. 

39.  The  SCS  (ARN:  ILL-0084)  noted 
that  proposed  Illinois  rule  1780.23(a)(2) 
does  not  include  “rangeland”  as  a 
classification  of  Illinois  lands,  but  that 
proposed  Illinois  rule  1816.115  refers  to 
“range”  as  a  land  use.  The  Secretary’s 
rule  701.5  does  not  include  “rangeland” 
as  a  land  use  category,  but  rangeland  is 
defined  in  that  rule  differently  from 
“grazingland.”  Illinois’  intent,  evident  in 
its  submission  (Volume  5,  Tab  13,  page 
9),  is  to  delete  rangeland  as  a  land 
classification  in  Illinois,  probably 
because  no  such  lands  exist  in  Illinois. 
The  reference  to  “range”  in  proposed 
Illinois  rule  1816.115  is  probably 
inadvertent. 

40.  The  SCS  (ARN:  ILL-0084) 
commented  that  proposed  Illinois  rules 
1785.17  (b)(7)  and  (b)(8)  are  inconsistent. 


because  Part  (b)(7)  speaks  to  high  levels 
of  management,  while  Part  (b)(8) 
addresses  equivalent  yields  with 
equivalent  management  practices  on 
non-mined  land  of  the  same  soil  type. 

SCS  points  out  the  need  for  a  definition 
of  high  level  management  and  also 
recommends  using  the  Illinois 
Department  of  Agricultural  “Weighted 
County  Average  Yield  Formula”  for 
determining  the  postmining  productivity. 
Section  785.17(b)(8)  of  the  Federal  rules 
[corresponding  to  1785.17(b)(7)J  has 
been  remanded  by  the  U.S.  District 
Court  for  the  District  of  Columbia,  which 
found  that  SMCRA  requires  only  that 
revegetation  meet  the  equivalent  levels 
for  surrounding  non-mined  lands  \In  Re: 
Permanent  Surface  Mining  Regulatians 
Litigation,  No.  78-1144,  May  16, 1980). 
The  Secretary  may  not  require  an 
Illinois  counterpart  to  the  remanded 
provision. 

41.  The  SCS  (ARN:  ILL-0089) 
commented  that  proposed  Illinois  rule 
1785.17(c),  which  indicates  that  SCS  is 
expected  to  determine  within  30  days 
whether  an  applicant’s  soil 
reconstruction  proposal  is  adequate, 
may  not  allow  SCS  sufficient  time.  This 
time  limit  is  not  found  in  30  CFR 
785.17(c).  However,  proposed  Illinois 
rule  1786,  unlike  30  CFR  Part  786,  sets 
specific  time  limits  within  which 
decisions  on  permit  applications  must 
be  made.  Setting  a  time  limit  on  SCS 
review  of  soil  reconstruction  proposals 
is  reasonable,  therefore,  so  long  as  the 
proposed  Illinois  rule  is  not  interpreted 
as  allowing  permit  decisions  without  the 
required  consultation  with  SCS. 

42.  The  SCS  (ARN:  ILL-0084) 
commented  that,  if  proposed  Illinois  rule 
1805  provided  for  early  release  of 
performance  bonds  to  allow  research  to 
be  conducted  on  reclaimed  areas, 
reclamation  research  would  be 
encouraged.  This  comment  is  currently 
being  considered  together  with  the 
USDA-RECLAM  petition  (45  FR  41166- 
41169,  June  18, 1980)  for  an  amendment 
to  30  CFR  Part  780  relating  to  research 
and  demonstration  of  reclamation 
technology.  [See  Comment  30] 

43.  The  SCS  (ARN;  ILL-0084) 
suggested  that  proposed  Illinois  rule 
1815.15(f)(1)  is  too"  restrictive  and  would 
preclude  the  use  of  species  not 
indigenous  to  the  disturbed  area.  It 
recommended  that  qualifying  language 
such  as  “unless  otherwise  approved  by 
the  regulatory  authority”  be  added  to 
the  first  sentence  in  this  section.  The 
suggested  revision  is  less  stringent  than 
Federal  rule  815.15(f)(1)  and  cannot  be 
approved  by  the  Secretary. 

44.  The  SCS  (ARN:  ILL-0084) 
commented  that  the  lower  limit  for  pH 
(6.0)  is  not  met  by  streams  at  some  times 
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and  recommended  that  the  maximum/ 
minimum  values  for  pH  be  expressed  as 
“average”  or  “mean”  or  some  similar 
term  in  Section  1816.42(a)(7)  of  the 
proposed  Illinois  rules.  As  was 
amplified  in  the  preamble  tp  the  OSM 
regulations  (44  FR  15153),  OSM  must 
have  regulations  no  less  stringent  than 
those  adopted  by  the  EPA.  The  EPA  has 
speciHed  the  range  in  pH  that  streams 
must  meet.  Therefore,  this  suggestion 
cannot  be  approved  by  the  Secretary. 
However,  30  CFR  816.42(a)(7)  has  been 
remanded  as  a  result  of  the  court 
opinion  of  May  16, 1980  {In  RE; 
Permanent  Surface  Mining  Regulation 
Litigation,  No.  79-1144),  and  Illinois  has 
removed  this  provision  from  its  July  30, 
1980,  proposed  regulations. 

45.  The  SCS  commented  that  it 
presumed  “that  provisions  of 
1816.42(a)(2)  of  the  proposed  Illinois 
rules  override  the  minimum  standards 
given  in  Part  1816.42(a)(7).”  In  proposed 
regulations  submitted  June  16, 1980, 
Illinois  revised  Section  1816.42(a)(2)  to 
be  consistent  with  30  CFR  816.42(a)(2). 

46.  The  SCS  (ARN:  ILL-0084) 
commented  that  in  proposed  Illinois  rule 
1816.102(b),  Table  1  water  storage-outlet 
capacity  the  first  two  lines  are  valid  but 
figures  in  lines  3,  4,  and  5  are  not 
adequate  and  would  result  in  system 
failure.  The  Illinois  proposed  rule  of  July 
30, 1980,  has  been  changed  to  conform  to 
the  Federal  rule. 

47.  The  SCS  (ARN:  ILL-0084) 
recommends  use  of  the  Universal  Soil 
Loss  Equation  to  measure  soil  loss  from 
sheet  and  rill  erosion  and  maintenance 
of  the  soil  loss  tolerance  (T)  value  on  all 
mined  land  in  Section  1816.106  of  the 
proposed  Illinois  rule  instead  of  using 
the  9-inch  rule  as  a  criteria  before 
requiring  control.  The  Universal  Soil 
Loss  Equation  is  a  technically  accepted 
method  of  determining  soil  loss  and  is  to 
be  modified  to  reflect  conditions  typical 
of  surface  mining  operations.  However, 
the  State  language  is  identical  to  the 
Federal  and  the  State  is  not  required  to 
do  more  than  the  Federal  rules  require. 

48.  The  SCS  (ARN:  ILL-0084)  argued 
that  proposed  Illinois  rule  1816.111(a) 
should  require  a  vegetative  cover  for 
areas  where  the  postmining  land  use  is 
industrial  and  residential.  The  Secretary 
agrees  that  the  Illinois  rule  should,  when 
promulgated,  require  establishment  of 
diverse,  effective  and  permanent 
vegetative  cover  on  lands  being 
reclaimed. 

49.  The  SCS  (ARN:  ILL-0084)  pointed 
out  that  Section  1816.111(b)(2)  of  the 
proposed  Illinois  rules  was  less  stringent 
than  the  corresponding  Federal 
regulation.  This  was  called  to  the 
attention  of  the  State  in  an  OSM  letter 
dated  May  22, 1980,  and  has  been 


corrected  in  later  submittals  of  the  State 
program. 

50.  The  SCS  (ARN:  ILL-0084) 
recommended  that  the  Chief  of  the 
Division  of  Forestry  in  the  Illinois 
Department  of  Conservation  be 
consulted  and  his  recommendations  on 
the  use  of  introduced  species  b6 
considered  by  the  State  regulatory 
authority  in  Section  1816.112  of  the 
proposed  Illinois  rules.  This  is  not 
required  by  the  Federal  regulations.  The 
State,  however,  is  permitted  to  establish 
such  an  arrangement  by  means  of  a 
cooperative  agreement  between  the 
Department  of  Mines  and  Minerals  and 
the  Department  of  Conservation. 

51.  The  SCS  (ARN:  ILL-0084) 
suggested  that,  for  the  purpose  of 
determining  the  success  of  revegetation, 
the  State  should  define  ground  cover  in 
Section  1816.116  of  the  proposed  Illinois 
rules  as  litter  and  the  aerial  parts  of 
plants  less  than  0.5  meters  from  the  soil 
surface.  This  definition  is  more 
restrictive  than  the  definition  of  ground 
cover  found  in  30  CFR  816.116(d)(3)  and 
may  be  incorporated  into  the  State’s 
regulations  if  the  State  so  desires. 

52.  The  SCS  (ARN:  ILL-0084) 
suggested  the  use  of  an  alternative 
herbaceous  sampling  technique  that 
might  be  easier  to  use  and  more 
accurate  than  the  method  proposed  by 
the  State  in  Section  1816.116(d)  of  the 
proposed  State  rules.  Section  816.116(a) 
of  the  Federal  rules  requires  that  the 
success  of  revegetation  shall  be 
measureed  by  techniques  approved  by 
the  regulatory  authority  after 
consultation  with  appropriate  State  and 
Federal  agencies.  The  possibility  of 
adopting  the  proposed  ground  cover 
sampling  technique  has  been  called  to 
the  State’s  attention. 

53.  The  SCS  (ARN:  ILL-0084) 
commented  that  Section  1816.117  of  the 
proposed  Illinois  rules  does  not  require 
adequate  erosion  control  prior  to  and 
during  tree  establishment.  This  section 
of  the  State’s  regulations  is  similar  to  the 
Federal  rules,  which  require  the 
establishment  of  herbaceous  ground 
cover  that  is  at  least  70  percent  of  the 
ground  cover  of  reference  areas  with  90 
percent  statistical  confidence  or  a  level 
of  ground  cover  that  is  adequate  to 
control  erosion  as  determined  by  the 
State  regulatory  authority.  The 
Secretary  believes  these  provisions  are 
adequate  and  the  State  is  not  required  to 
do  more  than  the  Federal  rules  require. 

54.  The  SCS  (ARN:  ILL-0084)  noted 
that  Section  1816.133(c)(5)  of  the 
proposed  Illinois  rules  invalidly  implies 
that  all  registered  professional  engineers 
have  the  expertise  necessary  for 
preparation  of  postmining  land  use 
plans  and  recommended  that  use  of  only 


qualified  engineers  be  allowed. 

However,  the  State  language  is  identical 
to  that  of  the  Federal  rule  and  the  State 
is  not  required  to  do  more  than  the 
Federal  rules  require. 

55.  The  SCS  (ARN:  ILL-0084) 
commented  on  the  provision  for  dust 
control  in  Section  1816.155(b)  of  the 
proposed  Illinois  rules  for  Class  1  road 
maintenance  in  light  of  research  being 
conducted  on  alternate  dust  control 
methods  by  the  Forest  Service  and 
others.  Its  recommendation  is  to  allow, 
in  addition  to  watering,  other  dust 
control  methods  approved  by  the 
regulatory  authority.  This  is  a  valid 
recommendation  since  dust  control 
measures  other  than  water  are  presently 
available.  However,  30  CFR  816.155(b) 
has  been  remanded  in  In  Re:  Permanent 
Surfact  Mining  Regulations  Litigation, 
No.  79-1144,  May  16, 1980.  The  provision 
cannot  be  required  at  this  time. 

56.  The  SCS  (ARN:  ILL-0084) 
commented  that  Section  1825  of  the 
proposed  Illinois  regulations,  which 
contains  performance  standards  for 
High  Capability  Lands  encourages 
changes  of  land  use  from  prime 
timberland  and  prime  grazing  lands,  as 
well  as  prime  farmlands.  The  SCS 
recommends  that  lands  identified  as 
prime  timber  or  grazing  land  be  retained 
as  such  in  postmining  land  use  plans. 
Part  1825  is  unparalleled  in  the  Federal 
rules.  However,  proposed  rule  1825.11(d) 
clearly  states  that  all  other  requirements 
of  the  Illinois  regulations  will  apply  to 
High  Capability  Land.  This  would 
include  postmining  land  use 
requirements. 

57.  The  SCS  (ARN:  ILL-0084) 
questioned  whether  National  Forest 
mnds  were  exempt  from  the  Illinois 
statute  and  future  implementing 
regulations.  The  Secretary  of  the  Interior 
is  responsible  for  regulating  mining  on 
National  Forests  and  all  other  Federal 
lands.  Mining  companies  are  required  to 
satisfy  Federal  requirements.  Illinois 
may  assume  responsibility  for  regulating 
surface  coal  mining  and  reclamation 
operations  on  Federal  lands  in  Illinois 
by  entering  into  a  cooperative 
agreement  with  the  Secretary  under 
Section  523(c)  of  SMCRA.  Illinois  has 
not  requested  to  enter  into  such  an 
agreement. 

58.  The  SCS  (ARN:  ILL-0084) 
questioned  whether  the  State  would 
accept  petitions  to  designate  National 
Forest  lands  unsuitable  for  coal  mining. 
It  also  recommended  that  the  USFS  be 
given  an  opportunity  to  participate  in 
the  designation  process.  The  Secretary, 
acting  through  the  director  of  OSM,  is 
responsible  for  designating  areas  of 
Federal  lands  unsuitable  for  all  or 
certain  types  of  surface  coal  mining 
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operations  in  accordance  with  the 
requirements  of  30  CFR  Part  769.  The 
USES,  as  the  surface  managing  agency 
for  National  Forests,  will  be  provided 
the  opportunity  to  make 
recommendations  on  approval  or 
disapproval  of  unsuitability  designation 
petitions  on  National  Forest  lands. 

59.  The  SCS  (ARN:  ILL-0084) 
recommended  that  the  Chief  of  the 
Division  of  Forestry,  Department  of 
Conservation,  be  a  member  of  the 
Illinois  Surface  Mining  Advisory 
Committee.  This  recommendation  has 
been  forwarded  to  the  State  for  its 
consideration. 

60.  The  SCS  (ARN:  ILL-0084) 
recommended  that  the  Chief  of  the 
Division  of  Forestry,  Department  of 
Conservation,  review  permit 
applications  where  forest  management 
is  the  pre  and  post  mining  land  use. 
SMCRA  does  not  require  such  review. 
However,  Illinois  statute  Section  2.04(d) 
does  provide  officers  of  government 
agencies  the  opportunity  to  file  written 
objections  with  respect  to  a  permit 
application.  In  addition,  the  Illinois 
Department  of  Mines  and  Minerals  can 
arrange  for  permit  review  by  the 
Division  of  Forestry  in  its  supporting 
agreement  with  the  Department  of 
Conservation. 

61.  The  SCS  (ARN:  ILL-0084) 
recommended  that  the  Chief  of  the 
Division  of  Forestry,  Department  of 
Conservation,  review  reclamation 
performance  when  reforestation  is 
included  in  the  reclamation  plan. 

Neither  SMCRA  Section  519  nor  the 
Federal  regulations  requires  such 
reviews,  though  Illinois  statute  Section 
6.08(c)  allows  heads  of  State  agencies  to 
comment  on  reclamation  performance  in 
bond  release  proceedings.  In  addition, 
the  Illinois  Department  of  Mines  and 
Minerals  can  arrange  for  reviews  by  the 
Division  of  Forestry  in  its  supporting 
agreement  with  the  Department  of 
Conservation. 

62.  The  SCS  (ARN:  ILL-0084) 
recommended  the  establishment  of 
provisions  for  less  laterials  handling  and 
compaction  and  more  flexibility  in  slope 
requirements  when  forestry  is  the 
approved  postmining  land  use.  The 
Secretary  recognizes  that  soil 
compaction  is  detrimental  to  the 
survival  and  the  growth  of  trees; 
however,  SMCRA  does  not  make  special 
provisions  for  soil  handling  and  grading 
when  forestry  is  the  approved 
postmining  land  use.  Illinois  may  wish 
to  establish  such  provisions  as  an 
alternative  according  to  the  procedures 
described  in  30  CFR  731.13. 

63.  The  SCS  (ARN:  ILL-0084) 
recommended  that  the  Illinois 
regulations  provide  for  reclamation 


research  on  mined  lands  while  retaining 
performance  bond  requirements.  This 
comment  is  currently  being  considered 
together  with  the  USDA-RECLAM 
petition  for  amendment  to  30  CFR  Part 
780  to  allow  the  use  of  alternative 
reclamation  practices  for  research  or 
demonstration  purposes  (45  FR  41166- 
41169,  June  18, 1980).  [See  Comment  30] 

Department  of  Energy 

64.  The  Department  of  Energy  (DOE) 
(ARN:  111-0100)  commented  that,  as 
required  by  30  CFR  731.14(e),  the  Illinois 
submission  should  contain  a  description 
of  the  structural  organization  of  the 
regulatory  authority,  including 
appropriate  charts.  As  presented,  the 
submission  lacks  the  description 
required  by  this  section  of  the  Federal 
regulations.  The  submission  should  be 
revised  to  incorporate  a  written 
explanation  of  the  regulatory  authority 
organization,  together  with  appropriate 
charts.  The  comment  has  merit  and  is 
addressed  in  Finding  31.1. 

65.  The  DOE  (ARN:  ILL-0100)  - 
commented  that  the  narrative 
description  of  the  Illinois  system  for 
restricting  direct  and  indirect  conflicts 
of  financial  interests,  required  by  30 
CFR  731.14(g)(12),  should  describe  the 
specific  civil  and  criminal  remedial 
actions  that  will  be  implemented  in 
order  to  enforce  these  restrictions. 

While  this  information  would  be  useful, 
the  Secretary  will  not  require  it. 

66.  The  DOE  (ARN:  ILL-0100) 
commented  that  the  statistical 
information  on  coal  exploration,  mining 
and  reclamation  operations  in  Illinois, 
submitted  pursuant  to  30  CFR  731.14(h), 
is  not  adequately  explained.  Illinois 
submitted  additional  information  on  July 
30, 1980  (Volume  10,  Tab  S)  which  is 

Aripnimto 

67.  The  DOE  (ARN:  ILL-0100) 
commented  that,  according  to  the 
description  of  the  existing  and  proposed 
State  program  staff,  required  by  30  CFR 
731.14(i),  the  State  regulatory  authority 
will  not  employ  wildlife  management 
professionals,  agronomists,  geologists  or 
ecologists.  The  Secretary  agrees  that  the 
specific  expertise  provided  by  these 
specialists  should  be  available  to  the 
Department  of  Mines  and  Minerals  and 
that  Illinois  must  demonstrate  the 
availability  of  personnel  to  make 
decisions  on  permit  applications  (See 
Finding  31). 

68.  The  DOE  (ARN:  ILL-0100) 
commented  that,  while  Section 
1816.131(b)  of  the  proposed  Illinois  rules 
allows  operations  to  cease  for  30  days 
before  the  regulatory  authority  must  be 
notified  Volume  5,  Tab  30,  page  79  of  the 
Illinois  submission  indicated  without  - 
adequate  explanation  that  the  time 


period  would  be  changed  to  90  days. 
However,  the  proposed  rules  of  July  30, 
1980,  retain  the  30-day  provision,  which 
is  consistent  with  the  Federal  rules. 

69.  The  DOE  (ARN:  ILL-0100) 
commented  that  the  applicable  water 
quality  standards  should  be 
reincorporated  into  Section  1817.46(a)  of 
the  proposed  Illinois  rules.  The  proposed 
revised  regulations  submitted  by  Illinois 
on  June  16, 1980,  have  reinstated  the 
water  quality  requirement  into  this 
section. 

70.  The  DOE  (ARN:  ILL-0100)  suggests 
that  Illinois  should  explain  further  why 
Section  1845.14  of  the  proposed  Illinois 
rules  is  better  than  the  Federal  rule, 
which  provides  for  penalties  up  to  $5,000 
as  opposed  to  the  Illinois  $750.  It 
appears  that  DOE  has  misunderstood 
Illinois’  submission.  Illinois  provides  for 
a  penalty  of  $5,000  per  violation  which 
may  be  assessed  per  day,  and  in 
addition,  provides  for  a  $750  per  day 
assessment  for  non-abatement 
Cessation  Orders. 

Department  of  Labor 

71.  The  Mine  Safety  and  Health 
Administration  (MSHA)  (ARN:  ILL- 
0075)  commented  that  its  guidelines 
recommended  that  a  100-year  6-hour 
frequency  storm  be  used  to  design 
drainage  diversions  for  coal  processing 
waste  embankments  instead  of  the  100- 
year,  24-hour  storm  prescribed  in  the 
Illinois  regulation.  Federal  rules 
816.92(b)  and  817.92(b)  also  prescribe 
the  100-year  24-hour  precipitation  event, 
and  the  Illinois  rules  may  not  be  less 
stringent. 

72.  The  MSHA  (ARN:  ILL-0075)  has 
indicated  that  counterparts  to  30  CFR 
816.86  and  30  CFR  817.86  are  missing 
from  the  proposed  Illinois  regulations 
and  that  MSHA  must  approve  plans  for 
extinguishing  coal  processing  waste 
fires.  The  Illinois  proposed  rules  of  July 

30. 1980,  contain  acceptable 
counterparts  to  30  CFR  816.86  and 
817.86. 

Environmental  Protection  Agency 

73.  The  Environmental  Protection 
Agency  (EPA)  (ARN:  ILL-0099)  noted 
that  the  Illinois  State  Program  did  not, 
as  required  by  30  CFR  731.14(c),  contain 
the  Illinois  Attorney  General’s  opinion 
stating  that  Illinois  has  the  legal 
authority  to  implement,  administer  and 
enforce  its  program.  However,  on  June 

16. 1980,  Illinois  submitted  the  required 
Attorney  General’s  opinion. 

74.  EPA  (ARN:  ILL-0099)  commented 
that  the  Illinois  program  submittal  (Vol. 
I,  Tab  E)  does  not  contain  sufficient 
narrative  for  the  public  to  understand 
the  coordination  system  between 
agencies,  as  required  by  30  CFR 
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731.14(e).  The  Secretary  agrees  that  the 
narrative  must  be  clarified.  (See  Finding 
31.1) 

75.  EPA  (ARN:  ILL-0099)  argued  that 
the  State  has  not  clearly  demonstrated 
that  it  has  personnel  qualified  to  review 
reported  levels  of  toxic  materials  and 
other  pollutants,  and  to  determine 
appropriate  permit  limits  under  the 
Clean  Water  Act  as  required  under  30 
CFR  816.42(a)(7)  and  30  CFR  780.18(b)(9). 
Findings  31.1  through  31.6  point  out 
deficiencies  in  staffing  and  funding. 

76.  EPA  (ARN:  ILL-0099)  commented 
that  Volume  ll.  Tab  I,  submitted  in 
response  to  30  CFR  731.14(g)(9),  which 
requires  coordination  of  permit  issuance 
with  other  State,  Federal  and  local 
agencies,  should  specifically  mention 
coordinating  the  issuance  of  permits 
with  the  Illinois  Environmental 
Protection  Agency  (lEPA).  The  Illinois 
submittal  of  July  30, 1980  (Volume  10, 
Tab  K)  includes  reference  to  lEPA  but 
clarification  is  still  needed.  See  Finding 
31. 

77.  EPA  (ARN:  ILL-0099)  commented 
that  proposed  Illinois  rule  1784.14(b)(2), 
which  requires  reclamation  plans  to 
include  water  treatment  plans  and 
which  refers  to  Parts  1810-1828  of  the 
Illinois  regulations,  should  be 
accompanied  by  the  exact  wording  of 
those  provisions  to  aid  reviewers.  The 
Secretary  believes  that  it  is  sufficient  for 
the  State  to  incorporate  Parts  1810-1828 
by  reference,  especially  since  these 
parts  are  included  in  the  saihe  volume. 

78.  EPA  (ARN:  ILL-0099)  commented 
that  proposed  Illinois  regulation 
1816.41(c)  which  contains  general 
requirements  for  preserving  the 
hydrologic  balance,  differed  from  the 
corresponding  Federal  rule  and  needed 
additional  explanation.  Proposed 
regulation  1816.41(c)  submitted  July  30, 
1980,  is  consistent  with  the  Federal  rule. 

79.  EPA  (ARN:  ILL-0099)  noted  that 
the  Illinois  program  provided  no 
requirement  for  detention  time  for 
sedimentation  ponds.  The  requirement 
for  a  24-hour  detention  time  for 
sedimentation  ponds,  30  CFR  816.46(c) 
and  817.46(c),  has  been  suspended  and 
cannot  be  required  at  this  point.  OSM 
will  reconsider  and  repropose  new 
requirements  (44  FR  77453)  (1979). 

80.  EPA  (AI^:  ILL-0099)  commented 
that  the  Control  Measures  listed  in 
Section  1817.95(b)  of  the  State 
regulations,  which  references  30  CFR 
817.95(b),  is  less  stringent  because  it 
uses  the  language  “may  include”  in 
place  of  "shall  include.”  Also,  the 
Illinois  language  allows  the  owner/ 
operator  the  option  of  deciding  for 
himself  whether  an  activity  should  not 
be  controlled,  especially  where  two  or 
more  techniques  of  control  are  needed. 


This  section  has  been  remanded  and 
cannot  be  required  at  this  time.  OSM 
will  reconsider  and  repropose  new 
requirements  (45  FR  51547  (1980)). 

81.  EPA  (ARN:  ILL-0099)  noted  that 
section  1816.81(b)  was  inconsistent  with 
30  CFR  816.81(b).  The  State’s  original 
submittal  omitted  important  conditions 
that  had  to  be  met  before  the  regulatory 
authority  could  approve  the  disposal  of 
coal  processing  waste  from  outside  the 
permit  area  in  the  permit  area.  The 
Secretary  believes  this  omission  has 
been  corrected  in  the  July  30, 1980, 
resubmittal  and  that  further  changes  are 
not  needed. 

82.  EPA  (ARN:  ILL-0099)  commented 
that  Illinois  proposed  regulation 
1817.12(a)  does  not  require  the 
regulatory  authority  to  approve 
underground  mining  beneath  or  adjacent 
to  streams  or  impoundments  and  to 
determine  that  subsidence  will  not 
cause  material  damage  to  water  bodies 
or  streams.  Also,  it  does  not  require  the 
applicant  to  correct  damage  or  prevent 
additional  subsidence.  The  EPA  citation 
of  the  Illinois  regulation  appears  to  be  in 
error.  Section  1817.126(a)  seems  to  be 
more  applicable  to  the  comment.  The 
State  appears  to  have  corrected  this 
problem  in  its  July  30, 1980,  resubmittal. 

Public  Comments 

The  following  acronyms  were  used  to 
identify  commenters:  Illinois  South 
Project  (ISP);  Village  of  Catlin,  Illinois 
(VCI);  Citizens  for  the  Preservation  of 
Knox  County  (CPKC). 

83.  Section  1.02  A  commenter  (ARN: 
ILL-073)  is  concerned  that  Section  1.02 
provides  that  Illinois  will  establish 
requirements  that  are  no  more  stringent 
than  SMCRA.  The  commenter  suggested 
that  the  provision  be  revised  to  provide 
that  Illinois  law  can  be  more  stringent 
than  SMCRA.  SMCRA  Section  505(b) 
allows,  but  does  not  require.  State  laws 
to  be  more  stringent  than  counterpart 
SMCRA  provisions.  Therefore,  Illinois 
Section  1.02  is  consistent  with  SMCRA. 

84.  Section  1.03(a)(25)  Illinois  South 
Project  (ISP)  (ARN:  ILL-0179,  ILL-0170 
and  ILL^148]  commented  that  the 
definition  of  “toxic  conditions  and  toxic 
materials”  found  in  Section  1.03(a)(25)  of 
the  Illinois  statue  does  not  conform  with 
the  definition  of  “toxic  forming 
materials”  found  in  30  CFR  701.5.  The 
Secretary  agrees  with  this  comment.  See 
Finding  30.3. 

85.  Section  6.07(b)  ISP  (ARN:  ILL-0170. 
ILL-0179  and  ILlA)182)  commented  that 
Section  6.07(b)  is  inconsistent  with  30 
CFR  808.11(a),  because  the  regulatory 
authority  has  discretion  in  requesting 
the  Attorney  General  to  institute  bond 
forfeiture  proceedings.  The  Secretary 
disagrees.  Section  6.07(b)  authorizes  the 


promulgation  of  rules  which  are  no  less 
stringent  than  the  Federal  regulations  in 
describing  the  events  and  conditions 
upon  which  the  Attorney  General  may 
be  requested  to  institute  bond  forfeiture 
proceedings.  Section  6.07(b)  would 
allow  Illinois  to  specify  circumstances  in 
which  a  bond  would  be  forfeited  that 
are  more  stringent  than  those  required 
by  the  Federal  regulations. 

86.  Section  9.01(h)  ISP  (ARN:  ILL-0170. 
ILL-0148,  ILL-0179  and  ILL-0182)  is 
concerned  about  whether  the 
requirements  of  the  state  program  can 
be  made  applicable  to  operations 
commenced  prior  to  approval  of  the 
state  program  because  Section  9.01(h)  of 
the  Illinois  statute  states  that  rules 
“shall  nut  be  made  applicable  to  any 
operations  prior  to  the  effective  date 
thereof.”  The  Secretary  disagrees  with 
this  comment  because  rules  cannot 
apply  to  operations  until  such  rules  are 
effective.  When  they  become  effective, 
the  rules  will  apply  to  all  operations. 

87.  Section  9.01  ISP  (ARN:  ILL-0148. 
ILL-0170  and  ILL-0179)  is  concerned 
that  Section  9.01  does  not  conform  with 
30  CFR  732.17  because  an  approval  of 
the  proposed  regulation  by  the  Director 
of  OSM  must  be  obtained  as  an 
amendment  to  the  State  program.  The 
Secretary  does  not  agree.  30  CFR  732.17 
does  not  prevent  the  adoption  of  a 
regulation  without  OSM  approval; 
instead  it  provides  that  the  regulation 
shall  not  take  effect  for  purposes  of  a 
state  program  until  approved  by  OSM  as 
a  program  amendment. 

88.  Section  9.01  The  Village  of  Catlin. 
Ill.  (VCI)  (ARN:  ILL-0169E)  commented 
that  Section  9.01  does  not  appear  to 
require  the  State  to  hold  hearings  on 
rulemaking.  While  the  Secretary  would 
not  object  to  a  provision  requiring  a 
hearing  on  each  rulemaking  procedure. 
Section  9.01(d)  does  appear  to  provide 
for  public  comment  on  any  rulemaking 
process  and,  therefore,  appears  to  be 
consistent  with  SMCRA. 

89.  Section  506(a) — Section  2.01  ISP 
(ARN:  ILL-0148.  ILL-0170,  ILL-0179  and 
ILL-0182)  suggests  that  Section  2.01  is 
not  sufficient  to  meet  the  requirements 
of  Section  506(a)  of  SMCRA.  SMCRA 
Section  506(a)  specifles  that  no  person 
may  conduct  surface  mining  operations 
unless  the  person  has  obtained  a  permit 
pursuant  to  an  approved  State  program 
or  pursuant  to  a  Federal  program  within 
the  time  limits  set  forth.  Illinois  Section 
2.01  is  consistent  with  SMCRA  in  that  it 
prohibits  persons  from  engaging  in 
mining  operations  without  a  permit. 

90.  Section  507(e) — Section  2.04(a) 
VCI  (ARN:  IL^4)169E)  is  concerned  that 
Section  2.04  does  not  specify  where  in 
the  county  that  a  permit  application  will 
be  available  for  inspection.  However. 


72488 


Federal  Register  /  Vol.  45,  No.  213  /  Friday,  October  31,  1980  /  Proposed  Rules 


Illinois  Section  2.04(a)  provides  that 
permit  applications  be  available  for 
public  inspection  at  the  county  seat  of 
each  county  containing  land  to  be 
affected  under  the  permit. 

91.  Section  6.07(d)  Several 
commenters  (ARN:  ILL-0182B  and  ILL- 
0171)  suggest  that  Section  6.07(d)  limits 
the  liability  for  bond  forfeiture  in  a 
manner  that  is  inconsistent  with 
SMCRA  and  the  Federal  regulations. 

The  Secretary  agrees.  See  Finding  19.2. 

92.  Section  510(b) — Section  2.08  VCI 
(ARN:  ILLr^l69E)  commented  that 
whereas  SMCRA  Section  510(b)  requires 
written  Findings  in  support  of  permit 
decisions,  Section  2.08  does  not  require 
Illinois  to  make  written  findings  of  fact 
with  respect  to  comments  supplied  by 
the  Interagency  Committee  and  the 
county  boards  on  permit  applications. 
The  Secretary  disagrees.  It  appears  that 
Section  2.08(c)  does  require  that  Illinois 
respond  in  writing  to  comments  made  by 
the  Interagency  Committee  and  the 
county  boards  before  a  permit  may  be 
issued.  In  addition.  Section  2.08(b) 
requires  written  findings  in  support  of 
permit  decisions. 

93.  Section  2.04(d)  VCI  (ARN:  ILL- 
0169E)  is  concened  that  Section  2.04(d) 
of  the  Illinois  statute  fails  to  require,  as 
does  SMCRA  Section  513(b),  that  a 
newspaper  advertisement  of  an  informal 
conference  be  placed  two  weeks  before 
the  conference  and  that  such  informal 
conferences  be  held  in  the  locality  of  the 
proposed  mining.  The  Secretary  agrees, 
but  Illinois  may  by  regulation  cure  this 
deficiency.  See  Findings  23.4  and  23.5. 

94.  Section  513(b) — Section  2.04(d) 

VCI  (ARN:  ILL-0169E)  is  concerned  that 
Section  2.04(d)  of  the  Illinois  statute 
limits  the  rights  of  local  government 
agencies  to  object  to  a  permit 
application  as  required  by  SMCRA 
Section  513(b).  The  commenter  is 
particularly  concerned  that  it  is  unclear 
that  a  village  or  township  would  have 
the  right  to  file  written  objections.  The 
Secretary  agrees.  See  Finding  23.2. 

95.  Section  513(b} — Section  2.04  ISP 
(ARN:  ILL-0148.  ILL-0170  and  ILL-0179) 
notes  that  the  Illinois  statute,  unlike 
SMCRA  Section  513(b),  does  not  allow 
parties  to  an  informal  conference  on  a 
permit  application  access  to  the 
proposed  application  prior  to  the 
conference.  The  commenter  questions 
whether  such  a  defect  may  be  remedied 
by  the  promulgation  of  Section 
1786.14(b)(3)  of  the  proposed  Illinois 
rules.  The  Secretary  agrees  that  the 
statutory  section  alone  is  inconsistent 
with  SMCRA,  but  believes  that  an 
appropriate  regulation  would  make  it 
consistent.  See  Finding  23.6. 

96.  Section  514(e),  519(h)  and  525(a)(2) 
ISP  (ARN:  ILL-0148.  ILL-0170,  ILL-0179 


and  ILL-4)182)  commented  that  although 
Section  8.09  authorizes  the  regulatory 
authority  to  issue  subpoena  as  the 
section  does  not  require  the  enforcement 
of  a  subponeas  is  required  by  SMCRA 
Sections  514(e),  519(h).  and  525(a)(2). 
However,  Sections  2.11(g)  and  8.07(b) 
are  consistent  with  their  SMCRA 
counterparts.  Sections  514(e)  and 
525(a)(2),  in  providing  for  issuance  of 
subpoenas.  Illinois  Section  6.08(c), 
though,  is  inconsistent  with  SMCRA 
Section  519(h)  in  this  regard.  See  Finding 
23.12.  Yet  SMCRA  nowhere  provides  for 
enforcement  of  subpoenas,  a  power 
usually  not  vested  in  administrative  law 
judges.  Therefore,  the  Illinois  statute  is 
not  inconsistent  with  SMCRA  in  failing 
to  provide  for  enforcement  of 
subpoenas. 

97.  Section  514(e) — Section  2.11(g)  VCI 
(ARN:  ILL-0169E)  commented  that 
Section  2.11(g)  of  the  Illinois  statute 
does  not  require  a  verbatim  record  of  all 
public  hearings  held  as  is  required  by 
SMCRA  Section  514(e).  As  a  result,  Ae 
commenter  asserts  that  hearings  to 
designate  land  as  unsuitable  for  mining, 
hearings  to  remove  such  designations, 
hearings  on  the  revision  of  a  mining 
permit,  hearings  in  the  revocation  of  a 
permit,  and  hearings  on  the  release  of  a 
bond  may  not  be  covered  under  Section 
2.11(g)  of  the  Illinois  statute.  However, 
Illinois  Section  8.09  requires  a  verbatim 
record  to  be  prepared  for  most  hearings 
held  imder  the  Illinois  statute  and 
Illinois,  in  its  July  30, 1980,  submission, 
states  that  its  promulgated  regulations 
will  require  transcripts  of  all  hearings. 
The  Secretary  has  found  this  to  be 
acceptable.  See  Finding  23.7. 

98.  Section  515(b)(3)  A  commenter 
(ARN:  ILL-4)179)  suggested  that  high 
walls  should  be  allowed  to  remain  since 
they  do  not  contribute  to  erosion.  The 
Secretary  disagrees,  because  Section 
515(b)(3)  of  SMCRA  requires,  with 
respect  to  surface  coal  mining 
operations,  the  elimination  of  all 
highwalls. 

99.  Section  3.25(b)  ISP  (ARN:  ILL-0170, 
ILL-0179  and  ILL^82)  suggests  that 
Section  3.25(b)  impermissibly  provides 
an  exception  to  the  requirements  for 
contemporaneous  backfilling  and 
precludes  public  participation  a  decision 
to  allow  such  an  exception  by  not 
requiring  the  decision  to  be  made  in  the 
context  of  a  permit  approval  or  permit 
revision  as  is  required  by  SMCRA.  The 
Secretary  has  found  that  the  Illinois 
provision,  which  allows  extensions  of 
the  reclamation  period  where  conditions 
have  made  timely  reclamation 
“impossible,”  is  consistent  with  the 
SMCRA  requirement  that  reclamation 
be  as  contemporaneous  as  practicable. 


See  Finding  14.11.  In  addition,  30  CFR 
816.101  does  not  require  that  additional 
time  for  rough  backfilling  and  grading  be 
granted  only  as  part  of  a  permit  or 
permit  revision  approval  decision. 

100.  Section  517(b)Section  8.02  ISP 
(ARN:  ILL-0170.  ILL-0179  and  ILL-0182) 
suggested  that,  since  the  regulatory 
authority  may  only  impose  monitoring 
requirements  by  adopting  rules  pursuant 
to  Section  8.02,  the  regulatory  authority 
may  not  impose  the  case-by-case 
monitoring  requirements  provided  for  in 
Section  517(b)  of  SMCRA.  'Die  Secretary 
believes  that  Section  8.02  provides  the 
authority  for  the  regulatory  authority  to 
adopt  rules  that  would  allow  monitoring 
requirements  to  be  instituted  on  a  case- 

101.  Section  517(b)(3),  704,  and  521(c) 
ISP  (ARN:  ILL-0148,  ILL-0170,  ILL-0179 
and  ILL^82)  is  concerned  that  Sections 
8.01(a)  and  8.08  do  not  provide  the  same 
right  of  entry  and  sanctions  against  both 
an  operator  and  a  private  landowner  for 
refusal  to  allow  entry  as  are  found  in 
SMCRA  Sections  517(b)(3),  704,  and 
521(c).  The  Secretary  has  Wnd  Illinois 
Section  8.01(a)  to  be  consistent  with 
SMCRA  (See  Finding  18.1),  and  Section 
8.08  is  consistent  with  SMCRA  Section 
521(c).  However,  Illinois  has  not  enacted 
a  counterpart  to  SMCRA  Section  704 
and  therefore  does  not  provide  for 
sanctions  against  operators  or 
landowner  for  refusal  to  allow  entry  that 
is  consistent  with  SMCRA.  See  Finding 
27.1. 

102.  Section  517(f)  ISP  (ARN:  ILL-0148. 
ILL-0170.  ILL-0179  and  ILL-0182)  is 
concerned  that  the  Section  8.01  limits 
the  availability  of  documents  to  the 
public  more  than  required  by  SMCRA 
Section  517(f).  The  Secretary  has  found 
that  Illinois  Section  8.01(c)  does  not 
provide  for  public  availability  of 
documents  that  is  consistent  with 
SMCRA  Section  517(f);  however,  the 
proposed  regulations  would  rectify  this 
problem.  See  Finding  23.9. 

103.  Section  517(g)-Section  9.06  ISP 
(ARN:  ILL-0170.  ILL-0179  and  ILL-0181) 
is  concerned  that  the  conflict  of  interest 
provision  found  in  Section  9.06  of  the 
Illinois  statute  is  limited  in  its 
application  to  employees  of  the 
Department  of  Mines  and  Minerals 
rather  than  including  employees  from 
other  state  agencies^  who  may  perform  a 
function  or  duty  in  the  program.  The 
Secretary  agrees  that  Section  9.06  is 
inconsistent  with  SMCRA  Section  517(g) 
since  it  does  not  clearly  apply  to  all 
employees  of  the  state  performing 
functions  or  duties  under  the  Illinois 
Act.  See  Finding  24. 

104.  Section  517(g)-Section  9.06  ISP 
(ARN:  ILL-0179)  suggests  that  all  state 
employees  performing  direct  or  indirect 
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functions  or  duties  under  the  Illinois  act 
would  be  subject  to  the  Section  9.06  of 
the  Illinois  statute,  instead  of  merely  the 
Directors  of  the  Interagency  Committee 
as  is  proposed  in  Tab  L  of  the  Illinois 
narrative.  However,  the  narrative  does 
not  limit  the  applicability  of  the  conflict 
of  interest  provisions  to  the  Directors  of 
the  Interagency  Committee;  it  only 
subjects  them  to  the  requirements 
imposed  on  other  employees.  The 
Secretary,  though,  is  initially 
disapproving  Illinois  Section  9.06 
because  it  applies  only  to  employees  of 
the  Illinois  Department  of  Mines  and 
Minerals.  See  Finding  24. 

105.  Section  517(h)  ISP  (ARN:  ILL- 
0179)  is  concerned  that  no  Illinois 

“  statutory  provision  is  comparable  to 
SMCRA  Section  517(h),  which  allows  a 
person  to  notify  the  Secretary  when  that 
person  believes  that  a  violation  exists  at 
a  mining  site  or  that  inspections  are  not 
adequate  and  complete.  The  Secretary 
agrees.  See  Finding  23.11. 

106.  Section  519(d)(f)(h)  The 
commenters  (ARN:  IIJL^148,  ILL-0170, 
ILL-0179  and  ILL-0182)  are  concerned 
that  basic  elements  of  an  adjudicatory 
hearing  are  not  provided  in  Section  6.08. 
The  Secretary  agrees.  See  Finding  23.12. 

107.  Section  520(b)(l)(B)-Section  805 
ISP  (ARN:  ILD-0148,  ILL-0170,  ILL-0179 
and  ILL-0182)  commented  that  Section 
8.05  of  the  Illinois  Act  fails  to  allow  any 
person  to  intervene  as  a  matter  of  right 
in  a  suit  by  the  State  to  require 
compliance  with  the  statute  as  specified 
in  Section  520(b)(1)(B)  of  SMCRA. 
However,  Section  529(1)(B)  provides  for 
intervention  as  a  matter  of  right  only  in 
suits  in  Federal  courts.  Illinois  is  not 
required  to  provide  for  such  intervention 
in  state  courts  as  well. 

108.  Section  520(c)-Section  8.05.  ISP 
(ARN:  ILL-0148,  ILL-0170,  ILL-0179  and 
ILL-0182)  suggests  that  Section  8.05  is 
deficient  because  it  fails  to  provide  for 
the  intervention  of  the  Secretary  in  a 
citizen’s  suit  as  is  provided  in  Section 
520(c)(2)  of  SMCRA.  The  Secretary 
agrees.  See  Finding  23.13. 

109.  Section  520(d)  and  525(e).  ISP 
(ARN:  ILL-0148,  ILL-0170,  ILL-0179  and 
ILL-0182)  suggests  that  the  Sections 
8.05(c)  and  8.07(f)  limit  the  award  of 
attorney’s  fees  and  other  costs  and 
expenditures  inconsistently  with 
SMCRA  Sections  520(d)  and  525(e).  The 
Secretary  agrees.  See  Finding  23.14. 

110.  Section  521.  ISP  (ARN:  ILL-0148, 
ILL-0170.  ILL-0179  and  ILL-0182)  is 
concerned  that  an  operator  or  permittee 
may  seek  immediate  injunctive  relief 
from  a  court  based  upon  Section  8.06, 
instead  of  exhausting  administrative 
remedies  for  review  as  is  required  by 
SMCRA  Section  526(c).  The  Secretary 
agrees.  See  Findings  21.2  and  21.4. 


111.  Section  522(e)(l)-Section  7.01. 
ISP  (ARN:  ILL-0148.  ILL-0170.  ILL-0179 
and  ILL-0182)  is  concerned  that  Section 
7.01  does  not  prohibit  mining  within 
those  areas  designated  under  SMCRA 
522(e)(1).  The  Secretary  agrees  with  this 
concern,  but  see  Finding  22.3, 

112.  Section  3.16(b).  ISP  (ARN:  ILL- 
0148,  ILL-0170.  ILL-0179  and  ILLr^l82)  is 
concerned  that  it  be  made  clear  that 
Section  3.16(b)  does  not  supersede  the 
requirements  of  SMCRA  Section 
522(e)(4).  The  Secretary  agrees.  See 
Finding  22.1. 

113.  Section  7.03.  ISP  (ARN:  ILL- 
0170)  is  concerned  that  the  hearing  on  a 
petition  to  designate  lands  unsuitable 
for  mining  under  Section  7.03  would  be 
adjudicatory  pursuant  to  Section  8.09  of 
the  Illinois  statute.  The  Secretary  has 
found  this  provision  inconsistent  with 
the  SMCRA  requirement  that  such  a 
hearing  be  a  relatively  informal 
legislative  hearing.  See  Finding  23.19. 

114.  Section  703.  ISP  (ARN:  ILL- 
0171)  is  concerned  that  no  Illinois 
provision  is  the  equivalent  of  Section 
703  of  SMCRA  which  concerns, 
employee  protection.  The  Secretary 
believes  that  SMCRA  Section  703 
provides  sufficient  protection  of 
employees  participating  in  the 
administration  or  enforcement  of 
SMCRA  and  will  not  require  state 
programs  to  contain  comparable 
provisions. 

115.  Section  707.  ISP  (ARN:  ILL- 
0179),  and  VCI  (ARN:  ILL-0169E)  are 
concerned  that  the  Illinois  statute 
contains  no  severability  clause  that 
would  preserve  the  remaining  portions 
of  the  statute  if  any  part  of  the  statute  is 
declared  invalid.  There  is  no  indication 
in  the  Illinois  submission  that  the  entire 
Illinois  statute  v%rill  be  rendered  invalid 
if  a  single  part  is  declared  invalid. 
However,  no  conclusion  as  to  the  effect 
of  the  omission  of  a  severability  clause 
in  the  Illinois  statute  is  possible  at  this 
time.  See  Finding  30.7. 

The  following  comments  [nos.  116 
through  381]  concern  the  proposed 
Illinois  rules.  A  detailed  discussion  of 
the  Illinois  proposed  rules  will  be  sent  in 
a  letter  to  the  State  regulatory  authority 
from  the  Director,  OSM,  and  will  be 
available  in  the  administrative  record  at 
the  locations  specified  under 
“Addressess^’  above. 

116.  Rule  1701.5.  ISP  (ARN:  ILL-0170) 
and  (CPKC)  (ARN:  ILL-0169B)  are 
concerned  that  definitions  of  “essential 
hydrologic  functions”  and  “Regional 
Director"  are  omitted  from  the  Illinois 
proposed  regulations.  SMCRA,  though, 
seeks  to  preserve  the  essential 
hydrologic  functions  of  alluvial  valley 
floors  in  arid  or  semiarid  regions.  No 
such  reasons  exist  in  Illinois  and  Illinois 


need  not,  therefore,  define  essential 
hydrologic  functions.  Illinois  is  not 
required  to  define  Regional  Director 
since  Regional  Directors  are  Federal 
officials  deBned  in  the  Federal 
regulations. 

117.  Rule  1701.5.  The  commenter, 
(ARN:  ILL-0169A)  suggests  the  addition 
of  a  definition  of  the  term  “final 
decision"  in  Illinois  proposed  regulation 

1701.5.  The  Secretary  would  not  object 
to  such  a  definition  as  long  as  it  is  not 
inconsistent  with  SMCRA. 

118.  Rule  1701.5.  "The  commenter 
(ARN:  ILL-0169)  suggests  the  addition  of 
the  phrase  “or  is  benefited  by”  to  the 
definition  of  “person  having  an  interest 

*  *  *  ’’  in  Section  1701.5  of  the  proposed 
Illinois  regulations.  The  Illinois 
regulation  appears  to  be  consistent  with 
the  definition  of  that  term  in  30  CFR 

700.5,  and  the  Secretary  believes  that 
definition  appears  to  include  the  concept 
with  which  the  commenter  is  concerned. 

119.  Rule  1701.5.  CPKC  (ARN:  ILL- 
0169B)  is  concerned  that  the  deflnition 
of  “high  capability  lands”  should  be 
rewritten  more  objectively  and  should 
conform  with  the  definition  of  “high 
capability  lands”  used  by  either  the 
USDA  or  SCS.  The  term  “high  capability 
land”  is  not  used  in  SMCRA  or  the 
Federal  rules.  Illinois  may  define  and 
use  the  term  in  any  manner  it  believes 
appropriate  so  long  as  its  use  does  not 
cause  the  State’s  statute  and  regulations 
to  be  inconsistent  with  SMCRA  and  the 
Federal  rules, 

120.  Rule  1701.5  CPKC  (ARN:  ILL- 
0169A)  believes  that  the  definition  of 
“valid  existing  rights”  found  in  Section 
1701.5  of  the  Illinois  regulations  should 
be  amended  to  delete  the  phrase  “coal  is 
both  needed”  in  subsection  (a)(2)(ii). 
That  portion  of  the  definition  is 
consistent  with  definition  of  “valid 
existing  rights”  found  in  30  CFR  761.5. 

121.  Rule  1701.5  ISP  (ARN:  ILL-0182) 
and  CPKC  (ILL-0169A)  believe  that 
subsection  (c)  the  definition  of  “valid 
existing  rights”  found  in  Section  1701.5 
of  the  Illinois  regulations  should  be 
amended  to  delete  the  phrase  “If  an 
applicant  claims  valid  existing  rights.” 
The  Secretary  agrees  that  subsection  (c) 
of  the  proposed  Illinois  definition  of 
valid  existing  rights  would  be 
inconsistent  with  the  Federal  regulations 
since  it  could  allow  a  finding  of  valid 
existing  rights  even  if  the  person  had 
made  no  attempt,  as  of  August  3, 1977,  to 
obtain  permits  to  mine. 

122.  Rule  1701  ISP  (ARN:  ILL-0170)  is 
concerned  that  the  Illinois  regulation  do 
not  contain  the  term  “materially  damage 
the  quantity  and  quality  of  water”.  This 

'  term  is  defined  by  30  CFR  701.5  with 
respect  to  alluvial  valley  floors.  Since 
the  alluvial  valley  floor  provisions  of 
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SMCRA  apply  only  in  arid  and  semiarid 
regions,  none  of  which  are  in  Illinois,  a 
dehnition  of  this  term  is  not  required  in 
Illinois. 

123.  Rule  1701.5  ISP  (ARN;  ILL-0170) 
is  concerned  because  the  definition  of 
the  term  “Director"  in  Illinois  rule  1701.5 
does  not  distinguish  between  the 
Director  of  the  state  agency  and  the 
Director  of  the  Office  of  Surface  Mining. 
The  Secretary  agrees  that  this 
distinction  should  be  made. 

124.  Rule  1701.5  CPKC  {ARN:  ILD- 
0169B]  is  concerned  that  the  following 
terms  defined  in  Illinois  Rule  1701.5 
need  further  clarification  and  more 
concise  definition. 

a.  "Surface  mining  activities” 

b.  "Surface  mining  operations” 

c.  "Surface  mining  and  reclamation 
operations”  (the  commenter  is  assumed 
to  be  referring  to  the  term  "surface  coal 
mining  and  reclamation  operations”). 

Illinois  does  not  define  “surface 
mining  activities,”  but  the  Illinois 
definition  of  "surface  mining 
operations,”  a  term  not  found  in  the 
Federal  regulations,  is  consistent  with 
the  Federal  definition  of  "surface  mining 
activities.”  The  Illinois  deflnition  of 
"surface  coal  mining  and  reclamation 
operations”  is  consistent  with  the 
definition  of  the  term  in  30  CFR  700.5. 

125.  Rule  1701.5  CPKC  (ARN:  ILL- 
0169B)  is  concerned  that  “agricultural 
activities”  and  “agricultural  use”  have 
varied  meanings  and  Section  1701.6  of 
the  Illinois  regulations  is  unclear  as  to 
their  meaning.  The  Illinois  definition  of 
“agricultural  use”  is  consistent  with  the 
Federal  definition.  Illinois  need  not 
define  "agricultural  activities,”  since 
that  term  is  used  in  the  Federal 
regulations  only  with  respect  to  alluvial 
valley  floors.  See  comment  122. 

126.  Rule  1701.5  CPKC  (ARN:  lU^ 
0169B)  and  VCI  (ARN:  ILL-0169E)  are 
concered  that  Illinois  Rule  1701.5  does 
not  contain  adequate  definitions  of  the 
following  terms.  The  Secretary’s 
responses  are  as  follows: 

a.  “Acid  drainage” — the  proposed 
Illinois  rule  of  July  30, 1980,  contains  the 
same  definition  as  the  Federal  rules. 

b.  "Affected  area” — the  definition  in 
the  proposed  Illinois  rule  does  not 
include  the  land  or  water  located  above 
underground  mine  workings  as  required 
by  the  Federal  rule. 

c.  "Best  technology  currently 
available” — the  definition  in  the 
proposed  Illinois  rule  of  July  30, 1980  is 
consistent  with  the  Federal  rule. 

d.  "Coal  exploration” — the  deffhition 
in  the  proposed  Illinois  rule  of  July  30, 
1980  is  consistent  with  the  Federal  rule. 

e.  "Director” — see  comment  123. 

f.  "Intermittent  stream” — the 
definition  in  the  proposed  Illinois  rule 


contains  the  conjunctive  “and”  rather 
than  the  alternative  "or”,  so  that  it 
appears  less  stringent  than  the  Federal 
rule.  See  comment  24. 

g.  “Toxicforming  materials” — the 
proposed  Illinois  rule  submitted  July  30, 
1980  is  consistent  with  the  Federal  rule. 

h.  "Valid  existing  rights” — the 
proposed  Illinois  definition  of  valid 
existing  rights  provides  that  such  rights 
"are  not  limited  to”  the  circumstances 
found  in  the  Federal  rule  and  the  Illinois 
deflnition  adds  a  subsection  (c),  not 
found  in  the  Federal  deflnition,  that 
would  allow  a  flnding  of  valid  existing 
rights  where  no  attempt  had  been  made 
to  obtain  permits  to  mine  prior  to  August 
3, 1977.  This  is  inconsistent  with  the 
Federal  rule. 

I.  "Permit  term” — the  Illinois 
deflnition  in  the  proposed  rules  of  July 
30, 1980  is  consistent  with  SMCRA. 

127.  Rule  1701.5  CPKC  (ARN:  ILI^ 
0169A)  suggests  that  the  definition  of 
"public  roads,”  found  in  Section  1701.5 
of  the  proposed  Illinois  regulations, 
should  include  the  right-of-way  so  that  it 
would  be  consistent  with  the  description 
of  public  road  as  it  is  used  in  the 
regulations.  The  Secretary  Jjelieves  this 
change  is  unnecessary  since  Illinois 
statute  Section  7.01(b)  prohibits  mining 
within  100  feet  of  the  outside  right-of- 
way  line  of  any  public  road. 

128.  Rule  705.16(c} — Section 
1705.18(c)  CPKC  (ARN:  ILL-0169B) 
suggests  that  Illinois  Rule  1705.18(c)  be 
amended  to  include  the  phrase 
"including  dismissal”  in  the  remedies  for 
violation  of  the  conflict  of  interest 
provision.  The  Secretary  finds  that, 
while  the  suggested  language  would 
clarify  the  available  remedies,  the 
Illinois  language  appears  to  be 
consistent  with  30  CFR  705.18(c).  The 
existing  language  would  allow  the 
regulatory  authority  to  take  the 
administrative  action  suggested  by  the 
commenter. 

129.  Rule  732.15(b)(10)  ISP  (ARN:  ILL- 
0053  and  ILL-0179)  expressed  concern 
that  Illinois  did  not  allow  for  public 
comment  before  submitting  its  program 
to  the  Secretary.  The  Secretary 
disagrees.  See  Finding  23.23. 

130.  Rule  731.14(j)  ISP  (ARN:  ILL-0170 
and  ILL-0179)  expressed  concern  that 
the  Illinois  program  submitted  in 
response  to  30  CFR  731.14(j)  reflects 
inadequate  staffing.  The  Secretary 
agrees.  See  Finding  31.5. 

131.  ISP  (ARN:  ILL-0179)  asked  ’ 
whether  emergency  rules  adopted  by 
Illinois  as  part  of  its  program  would 
meet  the  requirements  for  program 
approval,  since  the  time  limitations  on 
etnergency  rules  would  inhibit  public 
participation.  The  Commenter  also 
asked  whether  Illinois  must  make  the 


changes  suggested  in  the  Secretary’s 
Findings.  Federal  Rule  732.15(b)(10) 
requires  public  participation  in  the 
adoption  of  a  state  program.  Section  5.02 
of  the  Illinois  Administrative  Procedure 
Act,  which  allows  epiergency  rules  only 
to  deal  with  threats  to  the  public 
interest,  safety  and  welfare,  and  which 
allows  these  rules  to  remain  elective 
only  150  days,  is  consistent  with  the 
provisions  of  43  CFR  Part  14,  which 
governs  OSM  rulemaking.  Thus, 
emergency  rules  may  form  the  basis  for 
program  approval. 

The  Secretary  identifles  in  this  notice 
concerns  in  the  proposed  program 
submission  that  the  State  must  address 
in  its  resubmission.  Before  the  State 
program  can  be  Anally  approved,  the 
State  must  assure  the  Secretary  that  the 
identified  concerns  will  not  prevent  the 
State  from  conducting  a  State  program 
in  accordance  with  the  requirements  of 
SMCRA. 

132.  ISP  (ARN:  ILL-0170)  suggested 
that  the  Illinois  Environmental 
Protection  Agency  be  given  inspection 
and  enforcement  responsibilities  and 
capabilities  in  the  area  of  explosives 
use.  The  Secretary  would  not  object  to 
the  Illinois  Department  of  Mines  and 
Minerals  delegating  certain  functions  to 
another  state  agency  as  long  as  the 
agency  can  conduct  that  portion  of  the 
program  in  accordance  with  SMCRA. 

133.  A  commenter  (ARN:  ILL-0169) 
pointed  out  that  Illinois  did  not  organize 
its  law  consistently  with  the  scope, 
objectives,  authority,  responsibilities 
and  definitions  of  the  Federal 
regulations.  While  30  CFR  732.15(b) 
requires  the  State  to  have  laws  to 
implement,  administer  and  enforce  the 
Federal  provisions,  a  State  need  not 
organize  its  rules  in  the  same  manner  as 
the  Federal  regulations  as  long  as  the 
substantive  provisions  are  included  in 
the  State  rules.  Deflciencies  that  have 
been  identified  in  the  proposed  Illinois 
rules  are  discussed  in  a  letter  to  the 
regulatory  authority  from  the  Director, 
OSM. 

134.  Rule  1760.4  CPKC  (ARN:  ILL- 
01 69A)  suggests  that  a  date  be  set  by 
which  Illinois  must  have  established  a 
process,  Including  a  data  base,  for 
making  decisions  on  designating  lands 
unsuitable  for  surface  mining.  A  date  is 
set,  in  effect,  by  SMCRA  Section  522(a): 
which  requires  that  a  planning  process 
for  decisions  on  designation  of  lands 
unsuitable  for  surface  mining,  including 
a  data  base,  be  instituted  prior  to  the 
approval  of  a  State  program. 

.  135.  Rule  1761.11(c)  ISP  (ARN:  ILL- 

0148)  and  the  Illinois  Archeological 
Survey  (ARN:  ILL-0179)  have  questioned 
the  extent  of  the  prohibitions  in  the 
proposed  Illinois  regulations  on  mining 
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near  parks  and  historic  places.  Federal 
regulation  761.11(c]  has  been  suspended 
as  it  applies  to  places  eligible  for  listing 
on  the  National  Register  of  Historic 
Places  (44  FR  67942,  November  27, 1979). 
The  Illinois  proposed  rule  of  July  30, 

1980,  is  consistent  with  the  Federal  rule. 

136.  Rule  1761.11  Illinois 
Archeological  Survey  (ARN:  ILL-0179) 
expressed  concern  about  interpretation 
of  designating  areas  unsuitable  for 
surface  coal  mining  in  questioning 
whether  sites  must  be  already  on  the 
National  Register  of  Historic  Sites  to  be 
designated  unsuitable  for  surface  coal 
mining.  This  is  consistent  with  the 
Federal  rules  in  that  30  CFR  761.11(c) 
and  .12(f)(1)  has  been  suspended  by  the 
Secretary  insofar  as  these  provisions 
affect  places  “eligible  for  listing  on”  the 
National  Register  of  Historic  Places  [44 
FR  67942  [1979]]. 

137.  Rule  1761.11(e)  ISP  (ARN:  ILL- 
0148  and  ILL-0179)  expressed  concern 
that  Illinois’  rule,  which  prohibits  mining 
within  300  feet  of  occupied  dwellings 
and  also  dwellings  under  construction  or 
contracted  for  at  the  time  of  public 
notice,  would  provide  an  exemption  to 
the  requirement  of  a  300  foot  buffer  zone 
around  occupied  dwellings.  The 
Secretary  disagrees,  since  the  proposed 
Illinois  rule  protects  not  only  occupied 
dwellings,  but  also  dwellings  under 
construction  or  contracted  for. 

138.  Rule  1761.11(h)  Several 
commenters  (ARN:  ILL-0148,  ILL-0169A 
and  ILL-0182),  objected  to  the  proposed 
Illinois  rule,  which  allows  reclamation 
operations  to  take  place  within  areas 
designated  unsuitable,  because  they  felt 
it  allowed  a  loophole  for  related 
operation  impacts  which  are  considered 
to  be  in  the  reclamation  phase.  The 
Secretary  has  interpreted  SMCRA 
Section  522  as  allowing  exploration 
operations  on  lands  designated 

.unsuitable.  30  CFR  762.14.  Reclamation 
of  such  operations  is  consistent  with  the 
intent  of  SMCRA  and  the  Federal  rules. 

139.  Rule  1761.12(f)(1)  ISP  (ARN:  ILL- 
0148  and  ILL-0170)  a  commenter 
objected  to  the  proposed  Illinois  rule 
which  would  protect  only  “publicly 
owned"  places  included  on  the  National 
Register  of  Historic  places.  See 
Comment  135. 

140.  Rule  1762.11(b)(1)  (The 
commenter  appears  to  have  incorrectly 
cited  Section  1762.11(a)(1))  CPKC  (ARN: 
ILL-0169B)  suggested  that  additional 
language  and  correction  be  made  to 
proposed  Illinois  Rule  1762.11(b)(1)  by 
changing  “incompatible”  to 
“compatible”  and  adding  the  phrase 
“existing  at  the  time  the  petition  is  filed” 
regarding  land  use  plans  and  programs. 
The  Secretary  disagrees.  The  proposed 


Illinois  rule  is  consistent  with  30  CFR 
762.11(b)(1). 

141.  Rule  1762.11(b)(1)  CPKC  (ARN: 
ILL-0169A)  suggested  the  term 
“existing”  be  deleted  from  Illinois  Rule 
1762.11(b)(1)  which  sets  forth  criteria  for 
designating  lands  as  unsuitable  for 
surface  coal  mining.  The  Secretary 
disagrees.  The  Illinois  rule  appears  to  be 
consistent  with  30  CFR  761.11(b)(1). 

142.  Rule  1764.13(b)  ISP  (ARN:  ILL- 
0148  and  ILL-0170)  and  CPKC  (ARN:  ' 
ILL^169B)  commented  that  Illinois  Rule 
1764.13(b)  omits  the  words  “only”  and 
“need”  from  the  requirements  of 
information  required  in  a  petition  to 
designate  an  area  unsuitable  for  surface 
coal  mining  operations,  thereby  resulting 
in  the  possibility  of  placing  additional 
burdens  on  a  petitioner  not  provided  in 
the  Federal  rule.  The  Secretary  believes 
that  Illinois  has  corrected  this  provision 
in  its  July  30. 1980,  proposed  rules. 

143.  Rule  1764.13(b)(4)  ISP  (ARN:  ILL- 
0148)  is  concerned  that  while  the 
Federal  rule  requires  the  petitioner’s 
name,  address,  and  telephone  number, 
Illinois  has  added  “the  name  or  names 
of  other  persons  represented  by  the 
petition.”  The  Secretary  believes  that 
the  proposed  Illinois  rule  is  consistent 
with  the  Fedeal  rule. 

144.  Rule  1764.15(a)(5)  CPKC  (ARN: 
ILL-0169A)  objected  to  Illinois’  use  of 
the  term  “baseless”  in  determining  that 
a  petition  to  have  an  area  designated* as 
unsuitable  for  surface  coal  mining 
operations  is  incomplete  or  frivolous. 
Illinois  deleted  this  term  in  its  proposed 
rules  submitted  on  June  16, 1980. 

145.  Rule  1764.(b)(l)  ISP  (ARN:  ILL- 
0148  and  ILL-0170)  and  CPKC  (ARN: 
ILL-0169)  suggested  that  the  Illinois 
Institute  of  Natural  Resources  should  be 
allowed  to  approve  contract  work,  if 
needed.  The  Secretary  declines  to 
suggest  how  internal  relationships 
between  the  Institute  and  the 
Department  of  Mines  and  Minerals 
should  be  conducted. 

146.  Rule  1764.15(b)(1)  Several 
commenters  (ARN:  IL1,-0169  and  0170) 
are  concerned  that  while  30  CFR 
764.15(b)(1)  provides  for  the  circulation 
of  copies  of  the  completed  petition  to 
different  entities,  Illinois  limits  referral 
of  the  complete  petition  to  its  Institute  of 
Natural  Resources.  The  Secretary 
disagrees  in  that  Illinois  Rule 
1764.15(b)(3)  appears  to  contain 
provisions  comparable  to  30  CFR 
764.15(b)(1). 

147.  Rule  1764.(b)(l)  The  commenter 
(ARN:  ILL-169A)  suggested  a  deletion  of 
language  which  states  that  the  Land 
Report  submitted  by  the  Illinois  Institute 
of  Natural  Resources  on  a  petition  to 
designate  lands  unsuitable  for  mining 
shall  not  contain  a  recommendation  as 


to  whether  the  petition  should  be 
granted  or  denied.  While  the  Secretary 
would  not  object  to  the  adoption  of  the 
commenter’s  suggestion,  the  suggestion 
is  not  required  for  the  Illinois  provision 
to  be  consistent  with  30  CFR 
764.15(b)(1). 

148.  Rule  1764.15(b)(3)  CPKC  (ARN: 
ILL-0169A)  suggests  that  the  term 
“interest,’'’  as  used  in  proposed  Illinois 
Rule  1764.15(b)(3)  should  be  defined. 

The  rule  in  question  refers  to  the 
circulation  of  copies  of  the  petition  to 
have  an  area  designated  as  unsuitable 
for  surface  coal  mining  operations  to, 
and  the  requests  for  submissions  of 
relevant  information  from,  interested 
agencies  and  persons.  Such  a  definition .. 
is  not  required  by  the  Federal  rules. 

149.  Rule  1764.17(e)  ISP  (ARN:  ILL- 
0148  and  ILL-0170)  the  commenter 
disagreed  with  the  phrase  “prepare  a 
detailed  statement”  and  suggested 
instead  •“authorize  the  preparation  of  a 
Land  Report.”  The  use  of  phrase 
“prepare  a  detailed  statement”  by 
Illinois  is  consistent  with  30  CFR  764.17. 

150.  Rule  1764.19(a)(3)  ISP  (ARN:  ILL- 
0148)  the  commenter  expressed  concern 
for  use  of  the  phrase  “detailed 
statement”  in  proposed  Illinois  Rule 
1764.19(a)(3),  because  it  would  be 
possible  for  Illinois  to  prepare  its  own 
report  separate  from  the  Institute  of 
Natural  Resources  and  base  its  decision 
on  its  report  without  considering  the 
Land  Report.  While  it  is  true  that  the 
Illinois  provisions  may  allow  the 
preparation  of  two  reports,  Illinois 
would  be  required  to  consider  all 
information  relating  to  the  designation 
petition  in  arriving  at  a  decision.  The 
Land  Report  would  be  considered  under 
proposed  Rule  1764.19(a)(2). 

151.  Rule  1764.19(c)  CPKC  (ARN:  ILL- 
0169B)  noted  Illinois  Rule  17M.19(c) 
cites  the  Federal  rather  than  State 
statute  and  rules.  The  proposed  rule  of 
July  30, 1980  has  been  corrected. 

152.  Rule  1764.23(a)  ISP  (ARN:  111-0148 
and  ILL-0170)  suggested  that  this  section 
be  amended  to  make  the  entire 
information  and  data  base  system 
available  to  the  public  at  two  central 
locations.  The  Illinois  rule  is  consistent 
with  30  CFR  764.23(a).  The  Secretary 
cannot  require  the  State  to  do  more  than 
the  Federpl  rules  require. 

153.  Rule  1764.23  ISP  (ARN:  ILL-0148 
and  ILL-0170)  suggested  that  language 
be  added  to  the  Illinois  rule  that  would 
require  publishing  of  an  information 
booklet  concerning  procedures  for 
designating  lands  unsuitable.  This 
requirement  is  not  necessary  for 
compliance  with  the  Federal  regulations. 

154.  Rule  1764.23(c)  ISP  (ARN:  ILL- 
0170)  suggested  modification  of 
proposed  Illinois  Rule  1764.23(c)  to  read 
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(modifiers  underscored)  ‘‘make  the 
entire  information  and  data  base  system 
developed  under  Section  1764.21 
available  to  the  public  at  2  central 
locations  for  inspection  free  of  charge 
and  for  copying  at  reasonable  cost.” 

This  is  not  required  for  compliance  with 
the  Federal  rules. 

155.  Rule  1770.12  ISP  (ARN:  ILL-0148 
and  ILLr4)170)  requests  that  language  be 
added  to  Illinois  Rule  1770.12  that  would 
incorporate  Sections  1776.11(e),  Part 
1785  and  Part  1786  to  insure  that 
exploration  permits  would  be  also 
included  in  the  required  review  of  the  * 
Illinois  Committee  on  Surface  Mining 
Control  and  Reclamation.  While  the 
Sscretary  would  not  object  to  the  ■ 
review,  this  change  is  not  required  for 
compliance  with  the  Federal  rules. 

156.  Rule  1771.11(a)  ISP  (ARN:  ILL- 
0148  and  ILL-0170)  notes  that  the  Illinois 
reference  to  Rule  1771.13(b)  is  not  valid 
in  Illinois  Rule  1771.11(a),  since  Illinois 
does  not  have  a  Rule  1771.13(b).  The  cite 
is  not  necessary,  but  the  provision  does 
not  appear  to  be  inconsistent  with  the 
Federal  rules  since  the  substantive 
provisions  of  30  CFR  771.13(b)  appear  in 
Illinois  Rule  1771.11(a).  The  cite  the  Rule 
1771.13(b)  is  not  contained  in  the  July  30, 
1980,  version  of  Rule  1771.11(a). 

157.  Rule  1771.21(b)  ISP  (ARN:  ILL- 
0148)  expressed  concern  that  Illinois  has 
not  allowed  enough  time  in  its  review 
process  of  permit  applications  to  allow 
required  public  participation  and 
response.  Illinois  has  the  discretion  to 
establish  deadlines  for  filing  permit 
applications  and  revisions,  and  the 
Secretary  believes  that  sufficient  time 
has  been  provided  for  public 
participation. 

158.  Rule  1771.21(b)(3)  Several 
commenters  (ARN:  ILL-^148,  ILL-0169A 
and  ILL-01 69B)  suggest  deletion  of 
language  in  the  phrases  (suggested 
deletion  underscored):  “significant 
revisions  must  be  submitted  180  days 
before”  and  “Insignificant  revisions 
may  be  approved  after  review  by  the 
regulatory  authority. "  Further,  the 
commenter  pointed  out  that  the  term 
“insigniricant  revision”  is  not  used  in  the 
Federal  or  State  Act.  The  language  of  the 
Illinois  rules  is  consistent  with  SMCRA 
Section  511(a)(2),  which  implies  that 
insignificant  revisions  need  not  be 
subject  to  notice  and  hearing 
requirements. 

159.  Rule  1771.25(b)(4)  CPKC  (ARN: 
ILL-01 69B)  suggested  clarification  of  the 
term  “lands  not  affected”  used  in  Illinois 
Rule  1771.25(b)(4)  by  adding  the  phrase 
“totally  undisturbed  by  any  facet  of 
mining."  The  Rule  provides  permit  fee 
credits  for  fees  already  paid  for  permits 
issued  under  the  SMCRA  Section  502 
interim  program.  This  change  was 


believed  to  be  needed  because  the 
definition  of  “jiffected  lands”  in  Part 
1701  is  vague.  Illinois  Rule  1771.25(b)(4) 
is  not  inconsistent  with  SMCRA  Section 
507(a),  which  sets  only  an  upper  limit  on 
permit  fees. 

160.  Rule  1776.2  CPKC  (ARN:  ILI^ 
0169B)  noted  that  Illinois  does  not 
reference  the  Federal  Act  and 
regulations  in  this  section.  The  State  has 
correctly  referenced  its  own  act  and 
rules  and  is  not  required  to  refer  to  the 
Federal  Act  or  regulations. 

161.  Rule  1776.11(b)  Several 
commenters  (ARN:  ILL-0148.  ILL-0170 
and  ILL-0169B)  pointed  out  that  Illinois 
does  not  require  that  a  notice  of  intent 
to  explore  and  remove  less  than  250  tons 
of  coal  shall  include  a  map  of  the 
exploration  areas.  The  Secretary  agrees 
that  this  omission  makes  the  Illinois 
proposed  rule  inconsistent  with  the 
Federal  rule. 

162.  Rule  1776.12(a)(5)  ISP  (ARN:  ILL- 
0148  and  ILL-0170)  and  CPKC  [ARN: 
ILL-0169B]  pointed  out  that  Illinois  Rule 
1776.12(a)(5)  does  not  require 
applications  for  coal  exploration  to 
include  a  coal  exploration  map  with  the 
detail  called  for  in  30  CFR  778.12(a)(5). 

In  proposed  rules  submitted  July  30, 

1980,  Illinois  included  a  map 
requirement  consistent  with  the  Federal 
rule. 

163.  Rule  1776.13(a)  ISP  (ARN:  ILL- 
0148  and  ILL^170)  was  concerned  as  to 
when  the  10  day  period  for  approval  of  a 
permit  would  commerce.  Proposed 
Illinois  Rule  1776.13(a)  submitted  July  30, 
1980,  states  that  approval  shall  occur 
within  10  days  of  the  close  of  the  public 
comment  period.  This  is  consistent  with 
30  CFR  776.13(a),  which  requires  such 
decisions  within  a  reasonable  time. 

164.  Rule  1776.12(b)(1)  CPKC  (ARN: 
ILL-0169B)  suggested  that  publid  notice 
of  coal  exploration  permits  should  be 
given  as  required  by  proposed  Illinois 
Rule  1786.11.  Proposed  Illinois  Rule 
1776.12(b)(1)  is  consistent  in  this  regard 
with  30  CFR  776.12(b)(1). 

165.  A  commenter  (ARN:  ILL-0169) 
expressed  concern  that  local  people  will 
not  be  aware  of  mining  permits.  In 
proposed  Rule  1786.11,  Illinois  provides 
for  public  notice  of  permit  applications, 
including  advertisements  in  local 
newspaper  that  is  consistent  with  30 
CFR  786.11. 

166.  Rule  1778.14(d)  ISP  (ARN:  ILL- 
0148  and  ILL-0170)  and  CPKC  (ARN: 
ILL-0169B)  stated  that  proposed  Illinois 
Rule  1778.14(d),  which  requires 
information  about  the  applicant’s 
financial  condition  to  provide  assurance 
that  no  further  forfeiture  would  occur,  is 
not  relative  to  nor  needed  as  compliance 
information.  This  language  is  consistent 
with  the  Federal  regulations. 


167.  Rule  1778.15(a)  Several 
commenters  (ARN:  ILL-0148  and  ILL- 
0169)  suggested  that  language  added  in 
Illinois  Rule  1778.15(a)  in  which  the 
Illinois  Department  of  Mines  and 
Minerals  disclaimed  liability  for 
adjudicated  right-of-entry  problems  not 
be  accepted  since  this  situation  is 
adequately  handled  elsewhere  in  the 
State’s  Act  and  rules.  The  added 
language  does  not  conflict  with  Federal 
requirements. 

168.  Rule  1778.19(e)  ISP  (ARN:  ILL- 
0148)  suggests  adding  language  to  Rule 
1778.19(lc)  to  require  that  if 
grandfathering  of  prime  farmland  has 
been  granted,  then  the  applicant  should 
include  a  map  showing  exempted  acres 
and  a  copy  of  the  opinion  and  order 
issued  by  the  regulatory  authority. 

While  the  Secretary  would  not  object  to 
the  requirement,  the  provision  is  not 
required  by  SMCRA  or  the  Federal 
rules. 

169.  Rule  1779.6  Commenter  (ARN: 
ILL^172)  expressed  concern  that  Illinois 
Rule  1779.6  is  a  “loophole”  because  it 
allows  for  “predictive  information” 
based  upon  “expert  opinion 
extrapolation”  from  known  data  about 
"similar  areas.”  The  Secretary  agrees 
that  the  Illinois  provision  is  inconsistent 
with  the  Federal  regulations  to  the 
extent  it  would  allow  permit  applicants 
to  substitute  extrapolations  from 
information  about  “similar”  areas 
without  any  testing  of  the  actual  area  to 
be  mined. 

170.  Rule  1779.15(a)  A  commenter 
(ARN:  ILL-0172)  noted  that  this  section 
adds  the  term  “when  applicable”  to  the 
Federal  requirement  for  a  description  of 
groundwater  hydrology.  The  commenter 
contends  that  this  makes  the  Illinois  rule 
less  stringent  than  the  Federal  rule.  The 
Secretary  believes  that  this  deficiency 
has  been  corrected  in  the  State’s  July  30, 
1980  proposed  rules. 

171.  Rule  1779.15(c)  ISP  (ARN:  ILL- 
0148  and  ILL-0170)  and  another 
commenter,  (ARN:  ILL-0172),  were 
concerned  that  the  Illinois  Rule 
1779.15(c),  which  appears  to  establish  an 
exemption  w’here  a  “significant  aquifer” 
does  not  occur,  is  less  stringent  than  30 
CFR  779.15.  The  Secretary  believes 
Illinois  Rule  1779.15(c)  has  been 
acceptably  modified  in  the  State’s  July 
30, 1980  proposed  rules. 

172.  Rule  1779.16(b)(2)(v)  ISP  (ARN: 
ILL-0148  and  ILL-0170)  objected  to  the 
omission  of  “dissolved  iron”’from  the 
water  quality  data  specified  in  rule 
1779.16(b)(2)(v).  The  Secretary  believes 
this  rule  has  been  modified  to  be 
consistent  with  30  CFR  779.16(b)(2)(v)  in 
the  State’s  July  30, 1980  proposed  rules. 

173.  Rule  1779.20  Several  commenters 
(ARN:  ILL^148, 111-0170  and  1LI^172) 
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suggested  adding  new  language 
regarding  fish  and  wildlife  resource 
information.  Because  30  CFR  779.20, 
which  pertained  to  fish  and  wildlife 
resource  information,  has  been 
suspended,  the  Secretary  cannot  require 
any  specific  standard  at  present.  [In  Re: 
Permanent  Surface  Mining  Regulation 
Litigation,  No.  79-1144,  February  26, 

1980.] 

174.  Rule  1779.21(a)  A  commenter 
(ARN;  ILL-0172)  su^ested  that  this 
section  was  inconsistent  with  30  CFR 
779.21(a).  The  Illinois  rule  on  soil  survey 
information  tracks  the  Federal  rule  and 
therefore  is  consistent  with  it. 

175.  Rule  1779.22(a)(1),  1778.22(a)(1), 
1816.133(b)(2),  and  1817.133(b)(2)  CPKC 
(ARN:  ILL^169B)  proposed  changing 
“the  anticipated  date  of  beginning  the 
proposed  operation”  and  “the  beginning 
of  mining”  to  “the  date  of  acquisition” 
for  the  above  sections  in  order  to  make 
the  provisions  consistent  and  provide  a 
definition  of  historical  use  of  land.  This 
change  is  not  required  for  compliance 
with  the  Federal  rules. 

176.  Rule  1779.24(i)  ISP  (ARN:  ILL- 
0170)  Stated  that  “or  eligible  for  which 
listing”  should  be  added  to  Illinois  Rule 
1779.24(i)  concerning  boundaries  to  be 
shown  on  permit  application  maps.  The 
added  language  is  not  required  for 
compliance  with  the  Federal  rules. 

177.  Rule  1779.25(k)(4)  ISP  (ARN:  ILL- 
0148  and  ILLr4)170)  commented  that  the 
additional  language  in  Illinois  rule 
1779.25(k)(4)  with  regard  to  slope 
measurement  techniques  is  inadequate. 
The  Secretary  agrees  that,  since  Illinois 
allows  medium  intensity  soil  maps  or 
contoured  aerial  photos  in  lieu  of 
specific  slope  measurements,  the  Illinois 
proposed  rule  is  inconsistent  with  the 
Federal  provision. 

178.  Rule  1779.27(b)(1)  and 
1783.27(b)(1)  CPKC  (ARN:  ILL-0169B) 
objected  that  Illinois  Rules  1779.27(b)(1) 
and  1783.27(b)(1)  would  negate  prime 
farmland  criteria  for  mining  reclamation 
if  the  land  had  not  been  historically 
used  for  cropland.  The  Secretary 
believes  that  the  Illinois  provisions 
appear  consistent  with  the  Federal 
regulations. 

179.  Rule  1779.27(b)(5)  Two 
commenters  (ARN:  ILL^148,  ILL-0170 
and  ILL-0172)  objected  to  the  language 
in  Illinois  Rule  1779.27(b)(5)  which 
would  provide  an  exemption  to  prime 
farmland  restoration  requirements.  The 
Secretary  believes  that  Illinois  has 
corrected  this  deficiency  in  its  July  30, 
1980,  proposed  rules. 

180.  Rule  1780.6  Commenter  (ARN: 
ILL-0172)  expressed  concern  that  Illinois 
Rule  1780.6  provides  a  “loophole”  in  that 
the  proposed  rule  allows  for  “predictive 
information”  based  upon  “expert 


opinion  extrapolation”  from  known  data 
about  “similar  areas.”  The  Secretary 
agrees  that  the  Illinois  provision  is 
inconsistent  with  the  Federal  regulations 
to  the  extent  it  would  allow  permit 
applicants  to  substitute  extrapolations 
from  information  about  "similar”  areas 
without  any  testing  of  the  actual  area  to 
be  mined. 

181.  Rule  1784.14(a)(3)  ISP  (ARN:  ILL- 
0171)  commented  that  Illinois  cites  its 
rule  1817.54.  The  proposed  Illinois  rules 
do  not  contain  a  Section  1817.54. 
However,  30  CFR  817.54  has  been 
remanded.  [In  Re:  Permanent  Surface 
Mining  Regulation  Litigation,  No.  79- 
1144,  May  16, 1980].  Therefore,  the 
Secretary  cannot  require  the  Illinois 
rules  to  contain  a  corresponding 
provision  and  the  reference  to  Section 
1817.54  is  in  error. 

182.  Rule  1784.14(b)(2)  A  commenter 
(ARN:  ILL-0172)  suggests  that  the  “and" 
after  the  second  comma  should  be 
changed  to  “of  in  Section  1784.14(b)(2), 
which  concerns  a  treatment  plan  to 
protect  the  hydrologic  balance.  The 
proposed  Illinois  regulation  appears  to 
be  consistent  with  30  CFR  784.14(b)(2). 

183.  Rule  1784.20(c)(4)  ISP  (ARN:  ILL- 
0148  and  ILL-0170)  expressed  concern 
with  the  reference  to  Section  1817.124  in 
Illinois  Rule  1784.20(c)(4),  which 
concerns  non-cancellable  insurance.  The 
Secretary  believes  that  Illinois  has 
corrected  this  deficiency  in  its  July  30, 
1980.  proposed  rules. 

184.  30  CFR  785  and  823  Several 
commenters  (ARN:  ILL-0170  and  0269D) 
provided  suggestions  on  the  re-adoption 
of  regulations  that  have  been 
suspended,  [//i  Re:  Permanent  Surface 
Mining  Regulation  Litigation  No.  79-114, 
February  26, 1980  and  No.  79-1144,  May 
16, 1980].  These  suspended  provisions 
will  not  be  required  for  program 
approval  at  this  time.  Therefore,  they  do 
not  provide  a  basis  for  the  Secretary’s 
findings  at  present. 

185.  Rule  1785.13  CPKC  (ARN:  ILL- 
0169A)  appears  to  express  a  concern 
that  an  entire  county  or  township 
acreage  cound  be  included  in 
experimental  practice.  Illinois  Rule 
1785.13(e)(3),  30  CFR  785.13(e)(3)  and 
SMCRA  Section  711(ii)  specify  that  the 
experimental  practice  may  be  no  larger 
than  is  necessary  to  conduct  the 
experiment. 

186.  Rule  1785.13(e)(5)(i)  CPKC  (ARN: 
ILL-0169A)  suggested  additional 
language  that  would  allow  public 
participation  in  the  review  process  in 
the  middle  of  the  permit  term.  While  the 
Secretary  would  not  object  to  this 
provision,  the  provision  is  not  required. 

187.  Rule  1785.17(a)  A  commenter 
(ARN:  ILL-0169A  and  ARN:  ILL-170) 
noted  that  Illinois  added  language  “on 


which  drilling  for  blasting,  blasting,  and 
overburden  removal  to  the  coal  seam  to 
be  mined  occurs,”  concerning  the  scope 
of  the  prime  farmlands  provisons.  The 
Secretary  believes  that  Illinois  has 
corrected  this  deficiency  in  its  July  30, 
1980,  proposed  rules. 

188.  Rule  1785.17(a)  ISP  (ARN:  ILL- 
0170)  suggests  that  Illinois  Rule 
1785.17(a)  be  amended  to  limit  revisions 
and  renewals  to  areas  already  under 
permits  issued  prior  to  August  3, 1977, 
and  then  not  include  additional  land. 

The  “revision  and  renewal”  language  in 
Illinois  Rule  1785.17(a)  appears  to  be 
consistent  with  SMCRA  Section 
510(d)(2). 

189.  Rule  1785.17(a)  Several 
commenters  (ARN:  ILL-0148,  ILL-0169, 
ILL-0179  and  ILL-0182)  were  concerned 
about  the  implications  of  Illinois’  use  of 
the  term  “mining”  in  the  prime 
farmlands  permit  application  section. 
Proposed  Illinois  Rule  1785.17(a) 
submitted  July  30, 1980,  refers  to 
“surface  coal  mining  and  reclamation 
operations”  instead  of  “mining.” 
However,  while  the  wording  of  the 
proposed  Illinois  rule  is  consistent  with 
30  CFR  785.17(a),  Illinois  excludes 
surface  impacts  of  underground  mining 
from  its  definition  of  “surface  coal 
mining  and  reclamation  operations,” 
rendering  Rule  1785.17(a)  inconsistent 
with  the  Federal  rule. 

190.  Rule  1785.17(b)  and  1823.14(c) 

VCI  (ARN:  ILL-0169E)  pointed  out  that 
proposed  Illinois  Rules  1785.17(b)  and 
1823.14(c)  do  not  require  measuring  of 
the  moist  bulk  density  of  each  major  soil 
horizon  of  prime  farmland  soils  as  do 
the  Federal  rules.  This  specific 
requirement  has  ben  remanded  and  the 
Secretary  cannot  require  such 
provisions  at  present.  44  FR  77455, 
December  31, 1979. 

191.  Rule  1785.17(b)(1)  CPKC  (ARN: 
ILL-0169B)  suggested  that  a  requirement 
for  bulk  density  data  be  added  to  the 
permit  application  requirements  for 
prime  farmlands.  The  Illinois  rule  tracks 
the  corresponding  Federal  rule  and, 
therefore,  the  Secretary  cannot  require 
that  the  State  add  the  suggested 
requirement.  See  also  comment  190. 

192.  Rule  1785.17(b)(3)  Commenters 
(ARN:  ILL-0148  and  ILL^169)  expressed 
concern  with  the  meaning  of  proposed 
Illinois  Rule  1785.17(b)(3),  which 
requires  separate  stockpiling  of  topsoil 
“from  the  spoil”  on  prime  farmland.  The 
language  used  in  this  rule  is  unclear; 
however,  the  Secretary  believes  that 
Illinois  has  corrected  this  deficiency  in 
its  July  30, 1980,  proposed  rules. 

193.  Rule  1785.17(b)(6).  CPKC  (ARN: 
ILL-0169B)  requested  that  the  term 
“reasonable  time”  in  proposed  Illinois 
Rule  1785.17(b)(6)  be  defined  or  that 
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guidelines  be  provided.  This  rule 
requires  permit  applications  for  prime 
farmlands  to  demonstrate  that  higher  or 
equivalent  crop  yields  will  be  achieved 
“within  a  reasonable  time."  Illinois’  rule 
is  consistent  with  the  Federal  rule,  but 
appears  to  be  inconsistent  with  Section 
4.02  of  the  Illinois  Administrative 
Procedure  Act  (Ill.  Rev.  Stat.  Chap.  127, 
Part  1001),  because  it  fails  to  include  the 
standards  by  which  the  agency  will 
determine  what  is  a  reasonable  time. 

194.  Rule  1785.17(b)(7)  CPKC  (ARN: 
1LL-0169A)  suggested  adding  the  phrase 
"an  unmined  soil"  in  determining 
current  estimated  yields  for  prime 
farmlands  in  proposed  Illinois  Rule 
1785.17(b)(7).  This  additional  language  is 
not  required  in  order  for  the  Illinois  rule 
to  be  consistent  with  the  Federal 
regulations. 

195.  Rule  1785.17(b)(7)  Commenters 
(ARN;  ILL-0148  and  ILL^169)  suggested 
that  the  Illinois  language  regarding  the 
determination  of  estimated  yields  for 
prime  farmland  is  a  “state  window" 
item.  The  Illinois  rule  is  consistent  with 
the  Federal  provisions. 

196.  Rule  1785.17(b)(8)  Several 
commenters  (ARN:  ILL-^169B  and  ILL- 
01 69D)  are  concerned  with  the  deletion 
of  target  yields  as  a  standard  for 
revegetation  success  in  proposed  Illinois 
Rule  1785.17(b)(7).  The  Secretary  cannot 
require  that  current  estimated  yields 
under  a  high  level  of  management  be 
used  as  the  "target”  yield  for 
determining  success  of  revegetation.  In 
Re:  Permanent  Surface  Mining 
Regulation  Litigation,  No.  79-1144,  May 
16, 1980.  Therefore,  the  proposed  Illinois 
rule  is  consistent  with  Federal 
requirements. 

197.  Rule  1785.17(c)  ISP  (ARN;  ILL- 
0148  and  ILL-0171)  stated  that  language 
in  the  proposed  Illinois  rule  that  places 
deadlines  on  the  U.S.D.A  for 
commenting  on  prime  farmland  permit 
applications  should  not  be  allowed.  The 
Federal  rule  requires  consultation  with 
the  Secretary  of  Agriculture  prior  to 
issuance  of  permits  for  areas  including 
prime  farmlands.  To  the  extent  that  the 
deadline  for  U.S.D.A  comments  would 
allow  the  State  to  make  approvals 
without  the  required  consultation,  the 
Illinois  rule  is  inconsistent  with  SMCRA 
and  the  Federal  rules. 

198.  Rule  1785.17(d)(1)  Several 
commenters  (ARN:  ILL-il48,  ILL-0182A, 
ILL-0169  and  ILL-0169E)  objected  to  the 
phrase  "higher  and  better  use"  as  an 
alternative  to  cropland  as  the 
postmining  and  use  for  prime  farmland 
in  proposed  Illinois  Rule  1785.17(d)(1). 
The  Secretary  believes  that  Illinois  has 
corrected  this  provision  in  its  July  30, 
1980,  proposed  rules. 


199.  Rule  1785.17(e)(l)(i)  ISP  (ARN: 
ILL-0182A,  ILL-0148  and  ILL-0150)  and 
CPKC  (ILL-0169B)  requested  that  the 
exemption  from  the  prime  farmland 
standards  for  surface  facilities  and/or 
waste  piles  be  stricken  from  the  Illinois 
rule.  One  commenter  supported  this 
exemption.  The  Secretary  believes  this 
exemption  is  inconsistent  with  the 
Federal  rules,  because  the  Illinois  rule 
would  not  clearly  allow  exemptions  only 
for  surface  facilities  that  are  actively 
used  over  extended  periods  and  affect  a 
minimal  amount  of  land. 

200.  Rule  1785.17(e)(l)(iv)  CPKC 
(ARN:  ILL-0169B)  suggested  that  a 
substitution  of  the  term  “intends”  in 
Illinois  Rule  1785.17(e)(l)(iv)  for  the  term 
“demonstrate”  in  30  CFR  785.17  with 
regard  to  best  technology  available 
should  not  be  allowed.  Rule  1785.17(e) 
concerns  exemptions  from  prime 
farmland  requirements.  It  has  no 
counterpart  in  the  Federal  rules,  and  is 
not  acceptable.  See  Comment  199. 

201.  Rule  1785.17(e)(2)  ISP  (ARN;  ILL- 
0182A  and  ILL^148)  objects  to  the 
exemption  from  the  prime  farmland 
requirements  of  small  irregular  farm 
units  in  Illinois  Rule  1785.17(e)(2). 

Illinois  has  not  included  this  exemption 
in  its  July  30, 1980,  proposed  rules. 

202.  Rule  1786.11(a)  ISP  (ARN:  ILL- 
0171)  suggests  that  the  newspaper 
advertisement  of  the  filing  of  an 
application  be  made  after  the  regulatory 
authority  determines  that  the 
application  is  complete.  As  the 
commenter  notes.  Rule  1786.11(a)  of  the 
proposed  Illinois  regulations  is 
consistent  with  30  CFR  786.11(a),  so  that 
the  State  is  not  required  to  make  the 
suggested  revision.  The  present  Illinois 
proposed  regulation  would  allow  the 
public  to  have  input  in  the  regulatory 
authority’s  determination  on  whether 
the  application  was  complete. 

203.  Rule  1786.11(b)(4)  ISP  (ARN:  ILL- 
0171)  suggests  that  the  notice  required  to 
be  sent  to  governmental  and  other 
entities  under  proposed  Illinois  Rule 
1786.11(c)  would  not  have  to  indicate 
where  comments  can  be  submitted,  as 
do  30  CFR  786.11(b)(4)  and  786.11(c). 
Proposed  Illinois  Rule  1786.11(c), 
submitted  by  Illinois  on  June  16, 1980, 
includes  provisions  comparable  to  those 
of  30  CFR  786.11(b)  and  which  the 
Secretary  believes  will  ensure  that  the 
entities  covered  by  Rule  1786.11(c)  will 
know  where  to  submit  comments. 

204.  Rule  786.11(c)— Rule  1786.11(c) 
ISP  (ARN;  ILL-0171)  noted  that  Illinois 
Rule  1786.11(c)  fails  to  require  that 
notice  of  the  filing  of  a  permit 
application  be  sent  to  all  the  entities 
specified  in  30  CFR  786.11(c).  As  the 
Illinois  Attorney  General  (Vol.  7,  p.  49) 
notes,  the  proposed  Illinois  rule  does 


specify  some  speciHc  State  agencies  that 
are  to  receive  notice.  However,  it  does 
not  ensure  that  all  the  entities  specified 
in  30  CFR  786.11(c)  will  receive  the 
proper  notice.  The  Secretary  believes 
that  Illinois  has  corrected  this  deficiency 
in  its  July  30, 1980,  proposed  rules. 

205.  Rule  1786.11(c)  ISP  (ARN;  ILL- 
0148  and  166.0170)  suggests  that  notice 
of  request  for  an  alternative  postmining 
land  use  be  included  in  the  notice  of  the 
filing  of  a  permit  application  set  forth  in 
proposed  Illinois  Rule  1786.11(c).  While 
this  amendment  would  not  be  required 
for  the  rule  to  comply  with  30  CFR 
786.11(c),  the  Secretary  agrees  that  the 
change  would  be  beneficial  in 
combining  the  notices  required  by  30 
CFR  816.133(c)  and  30  CFR  786.11(c). 

206.  Rule  1786.11(e)(1)  ISP  (ARN;  ILL- 
0171)  suggests  additional  language  to 
proposed  Illinois  Rule  1786.11,  that 
would  require  a  revised  application  to 
be  treated  as  if  it  were  a  new 
application  if  the  revised  application  is 
submitted  after  the  notice  and  filing 
required  for  a  new  application  but  prior 
to  the  regulatory  authority’s  decision. 
Although  such  a  change  would  be 
beneficial  in  ensuring  public 
participation  in  the  permitting  process, 
the  change  is  not  necessary  to  comply 
with  30  CFR  786.11. 

207.  Rule  1786.11(e)(1)  ISP  (ARN:  ILL- 
0170)  suggested  additional  language  that 
would  address  public  review  of  changes 
made  in  a  permit  application  after  the 
steps  in  proposed  Illinois  Rule  1786.11 
have  been  taken.  The  proposed  Illinois 
rule  appears  to  be  consistent  with 
Federal  requirements. 

208.  Rule  1786.12(a)  ISP  (ARN:  ILL- 
0148)  suggests  proposed  Illinois  Rule 
1786.12(a)  include  reference  to  1786.11(d) 
which  requires  a  copy  of  the  complete 
application  be  made  available  for  public 
inspection.  The  Illinois  reference 
appears  to  be  consistent  with  the 
Federal  requirement. 

209.  Rule  1786.12(a)  ISP  (ARN:  ILL- 
0170)  suggests  that  proposed  Illinois 
Rule  1786.12(a)  be  amended  to  include  a 
subparagraph  (d)  to  specify  who  may 
make  public  comments  on  a  permit 
application.  The  commenter  is 
particularly  concerned  that  comments 
may  be  made  by  the  County  Board  or 
Commission.  The  Secretary  believes 
that  proposed  Illinois  Rule  1786.11(c) 
would  include  the  County  Board  or 
Commission  under  the  language  “local 
governmental  bodies”  or  “such  other 
agencies  as  may  have  an  interest.” 

210.  Rule  1786.12(b)  ISP  (ARN:  ILL- 
0170)  suggests  that  proposed  Illinois 
Rule  1786.12(b)  be  changed  to  allow  the 
Interagency  Committee  45  days  from  the 
last  publication  of  the  newspaper  notice 
to  comment  on  permit  applications. 
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instead  of  45  days  from  the  first 
publication  as  the  rule  currently  states. 
The  proposed  Illinois  rule  allows  a 
reasonable  time  within  which  comments 
shall  be  submitted,  which  is  consistent 
with  30  CFR  786.12(b). 

211.  Rules  1786.12(b)  and  1786.13(a) 

ISP  (ARN:  ILL-0170)  suggests  that  the 
combined  effect  of  proposed  Rules 
1786.12(b)  and  1786.13(a)  is  to  require 
members  of  the  Interagency  Committee 
to  file  objections  to  a  permit  application 
within  30  days  while  allowing  the 
members  of  the  Interagency  Committee 
45  days  to  submit  comments  on  the 
permit  application.  The  Secretary 
cannot  agree  since  the  Interagency 
Committee's  comments  are  due  within 
45  days  of  the  first  publication  of  the 
newspaper  notice  and  the  other 
governmental  agencies'  comments  and 
objections  are  due  within  30  days  of  the 
last  newspaper  advertisement.  Section 
1786.11(a)  requires  the  notice  of  the 
application  to  be  advertised  once  a 
week  for  four  consecutive  weeks. 
Consequently,  it  appears  that  under  the 
Illinois  system,  the  Interagency 
Committee's  comments  are  due  several 
days  before  the  deadline  for  filing  an 
objection  to  the  application. 

212.  Rule  1786.12(c)  ISP  (ARN:  ILL- 
0148)  suggests  that  Illinois  Rule 
1786.12(c)  be  amended  to  include  the 
Interagency  Committee  as  an  entity  that 
would  receive  a  copy  of  comments  so 
that  the  Interagency  Committee,  in  the 
commenter's  view,  could  serve  more 
effectively  as  a  resource  for  the 
regulatory  authority.  While  this  change 
is  not  mandated  by  30  CFR  786.12(c),  the 
Secretary  would  not  object  to  the 
revision. 

213.  Rule  786.13— Section  1786.13 
CPKC  (ARN:  ILL-0619B)  suggests 
amending  proposed  Illinois  Rule 
1786.13(a)  to  allow  “a  person  with  a 
valid  legal  interest"  as  well  as  a  “person 
having  an  interest  which  is  or  may  be 
adversely  affected"  to  file  objections  to 
a  permit  application.  Proposed  Illinois 
Rule  1786.13(a)  is  consistent  with  the 
language  of  30  CFR  786.13(a)  and  the 
Secretary  cannot  require  the  suggested 
additional  language.  However,  the 
existing  language  appears  to  encompass 
the  persons  with  whom  the  commenter 
is  concerned. 

214.  Rule  1786.13(a)  ISP  (ARN:  ILL- 
0171)  suggests  amending  proposed 
Illinois  Rule  1786.13(a)  to  require  either 
that  a  revised  application  may  not  be 
accepted  after  publication  of  the  last 
newspaper  notice  or  that  the  filing  of  a 
revised  application  would  cause  the 
notice  and  comment  periods  to 
commence.  The  Illinois  provision  is 
consistent  with  the  Federal  regulation 


and  the  Secretary  may  not  require  the 
suggested  amendment. 

215.  Rule  1786.13(b)(1)  ISP  (ARN:  ILL- 
0148)  suggests  that  Illinois  proposed 
Rule  1786.13(b)(1)  be  amended  to 
include  the  Interagency  Committee  as 
an  entity  that  would  receive  any 
objections  to  an  application.  This  would 
enable  the  Interagency  Committee,  in 
the  commenter's  view,  to  serve  more 
effectively  as  a  resource  for  the 
regulatory  authority.  While  this  change 
is  not  mandated  by  30  CFR  786.13(b)(1), 
the  Secretary  would  not  object  to  the 
addition. 

216.  Rule  1786.14(a)(3)  ISP  (ARN:  ILL- 
0148)  suggests  that  the  informal 
conference  filing  deadline  be  changed  in 
Illinois  proposed  Rule  1786.14(a)(3)  from 
30  days  to  60  days  after  the  last 
publication  of  the  newspaper 
advertisement.  The  Illinois  provision  is 
consistent  with  the  Federal  rule  and  the 
Secretary  may  not  require  the  change. 

217.  Rule  1786.14(b)  ISP  (ARN:  ILI^ 
0148)  suggests  that  Illinois  proposed 
Rule  1786.14(b)  be  amended  to  change 
the  time  for  holding  an  informal 
conference  from  within  75  days  of  the 
first  date  of  the  newspaper  notice  to 
within  90  days  of  the  last  date  of  the 
newspaper  notice.  As  the  commenter 
points  out,  the  present  rule  may  force 
the  regulatory  authority  to  give  two 
weeks  notice  of  the  hearing  and  hold  the 
hearing  within  15  days.  The  regulatory 
authority  is  required,  in  accordance  with 
30  CFR  786.14(b),  to  hold  the  informal 
conference  within  a  reasonable  time 
following  the  receipt  of  the  request.  The 
time  set  by  Illinois  is  reasonable  and  the 
Secretary  cannot  mandate  the  precise 
time  limit  suggested  by  the  commenter. 

218.  Rule  1786.14(b)(2)  ISP  (ARN:  ILL- 
0148)  suggests  that  Illinois  proposed 
Rule  Section  1786.14(b)(2)  be  amended 
to  require  notice  of  an  informal 
conference  two  weeks  prior  to  the 
informal  conference.  The  Secretary 
believes  that  Illinois  has  corrected  this 
provision  in  its  July  30, 1980,  proposed 
rules. 

219.  Rule  1786.14(c)  ISP  (ARN:  ILL- 
0171)  suggests  that  proposed  Illinois 
Rule  1786.14(c)  is  inconsistent  with  the 
•Federal  regulation  because  it  allows  a 
person  who  has  not  requested  an 
informal  conference  to  force  the 
cancellation  of  an  informal  conference 
requested  by  another  person.  The 
Secretary  agrees  that  the  proposed 
Illinois  rule  is  inconsistent  with  SMCRA 
Section  513(b),  which  requires  that  an 
informal  conference  shall  be  held  on  a 
permit  application  upon  request  and 
may  be  cancelled  only  if  all  parties  to 
the  informal  conference  agree. 

220.  Rule  1786.15  ISP  (ARN:  ILL-D171) 
noted  that  the  proposed  Illinois  rule 


does  not  contain  a  provision  for 
procedures  to  maintain  confidential 
information  in  the  permit  application,  as 
required  by  30  CFR  786.15(b).  The 
Secretary  agrees  that  the  proposed 
Illinois  rule  should  be  revised  td  clarify 
that  such  information  may  be  kept 
confidential. 

221.  Rule  1786.16.  CPKC  (ARN:  ILL- 
0169A)  suggests  that  Illinois  amend 
proposed  Illinois  Rule  1786.16  to  prohibit 
the  State  from  considering  new  material 
unless  parties  are  allowed  28  days  to 
review  and  comment  on  the  new 
material.  While  the  Secretary  would  not 
object  to  this  provision,  the  change 
would  not  be  mandated. 

222.  Rule  1786.16.  CPKC  (ARN:  ILL- 
0169A)  suggests  a  change  in  the 
designation  of  “(4)"  to  “(g)"  on  page  147 
in  proposed  Illinois  Rule  1786.16 
concerning  opportunity  for  public 
hearing.  The  Section  appears  to  be 
correctly  numbered. 

223.  Rule  1786.16(a).  ISP  (ARN:  ILL- 
0148)  suggests  that  proposed  Illinois 
Rule  Section  1786.16(a)  be  amended  to 
require  that  a  public  hearing  be 
requested  within  95  days  after  the  last 
newspaper  notice  rather  than  80  days 
after  the  first  newspaper  notice.  This 
suggestion  would  be  beneficial  in 
allowing  the  public  time  to  consider 
whether  a  hearing  may  be  necessary 
and  the  regulatory  authority  time  to 
schedule  the  hearing.  However,  the 
change  is  not  required  by  SMCRA. 

224.  Rule  1786.16(a).  CPKC  (ARN:  ILL- 
0169B)  suggests  that  proposed  Illinois 
Rule  1786.16(a)  be  amended  to  allow  a 
"person  having  an  interest  which  is  or 
may  be  adversely  affected"  (defined  in 
proposed  Rule  1701.5)  instead  of  an 
“interested  person"  (undefined)  request 
a  public  hearing.  The  amendment  might 
clarify  the  intent  of  the  Illinois  provision 
but  will  not  be  required. 

225.  Rule  1786.16(c).  CPKC  (ARN:  ILL- 
0169  A  and  B)  suggests  an  amendment 
that  would  prohibit  a  state  employee,  a 
person  who  has  been  employed  by  the 
State  for  more  than  five  years,  or  a 
person  employed  by  or  representing  a 
coal  company  for  more  than  five  years 
from  being  the  hearing  officer  at  a  public 
hearing  on  a  permit  application.  Further, 
the  amendment  would  require  the 
hearing  officer  to  be  an  attorney. 
SMCRA  contains  no  provisions  for 
public  hearings  on  permit  applications 
and  no  provisions  similar  to  those 
suggested  limiting  the  persons  who  may 
preside  at  public  hearings.  Therefore  the 
suggested  amendments  may  not  be 
required. 

226.  Rule  1766:i6(c).  CPKC  (ARN:  ILL- 
0169B)  suggests  amending  Illinois  Rule 
1786.16(c)  to  give  the  hearing  officer  the 
power  to  subpoena  witnesses.  SMCRA 
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does  not  provide  for  public  hearings  on 
permit  applications,  so  the  Secretary 
may  not  prescribe  the  powers  of  hearing 
officers  presiding  at  such  hearings. 

227.  Rule  1786.16(f).  ISP  (ARN:  ILI^ 
0170)  suggests  amending  this  section  to 
require  the  permit  applicant  to  respond 
to  questions  on  information  in  the 
application  or  on  the  proposed  operation 
and  to  require  the  regulatory  authority 
to  exclude  the  information  from 
consideration  if  the  applicant  fails  to 
respond.  Such  an  amendment  is  not 
required  by  SMCRA. 

228.  Rule  1786.16(f)(2).  CPKC  (ARN: 
ILL-0169  A  and  B)  suggests  the  addition 
of  language  to  proposed  Illinois  Rule 
1786.16(f)(2)  that  would  include  the  right 
to  call  and  cross-examine  witnesses  in 
the  same  manner  allowed  by  Section  60 
of  the  Illinois  Civil  Practice  Act.  Such  an 
amendment  is  not  required  by  SMCRA. 

229.  Rule  1786.16(f)(5).  CPKC  (ARN: 
1LL-0169B)  suggests  the  amendment  of 
Illinois  Rule  1786.16(f)(5),  concerning 
objections  to  rulings,  to  change  the 
phrase  “interested  person”  to  the  phrase 
“person  having  an  interest  *  *  which 
is  defined  in  proposed  Illinois  regulation 
1701.5.  The  suggested  change  would  be 
consistent  with  Illinois  deHnitions; 
however,  it  will  not  be  required. 

230.  Rule  1786.16(f)(5).  CPKC  (ARN: 
ILL-0169  A  and  B)  suggests  the 
amendment  of  proposed  Illinois  Rule 
1786.16(f)(5)  to  delete  the  prohibition  of 
an  interlocutory  appeal  from  a  hearing 
officer’s  ruling.  The  suggested  change  is 
a  matter  to  be  determined  pursuant  to 
the  Illinois  Administrative  Procedure 
Act,  and  thus  would  not  be  mandated. 

231.  Rule  1786.16(g)(4).  CPKC  (ARN: 
ILL-0169  A  and  B)  suggests  the  deletion 
of  the  phrase  “nor  submitted  to  the 
regulatory  authority  pursuant  to  the 
State  Act  and  these  regulations  in  a 
situation  where  no  hearing  is  held”  and 
the  addition  of  language  that  would 
allow  a  28  day  comment  period.  Since 
SMCRA  contains  no  provisions  for 
public  hearings  on  permit  applications, 
these  changes  will  not  be  mandated. 

232.  Rule  1786.17.  ISP  (ARN:  ILL-0171) 
notes  that  the  Illinois  regulation  fails  to 
implement  30  CFR  786.17(a)(2).  Although 
this  section  was  not  specifically 
remanded,  the  section  requires  the 
regulatory  authority  to  determine  the 
adequacy  of  Bsh  and  wildlife  plans. 
Regulations  requiring  the  permit 
application  to  contain  these  plans  have 
been  remanded.  In  Re:  Permanent 
Surface  Mining  Regulation  Litigation 
No.  79-1144,  February  26, 1980. 
Consequently,  Illinois  need  not 
incorporate  this  provision  at  this  time. 

233.  Rule  1786. 17(a).  ISP  (ARN:  ILL- 
0170)  suggests  additional  language  to 
prohibit  the  regulatory  authority  from 


considering  in  its  review  of  a  permit 
application  information  that  is  not 
included  in  a  hearing  record,  unless  the 
information  is  an  internal  staff  review. 
Although  this  addition  would  be 
consistent  with  the  public  participation 
intent  of  SMCRA,  proposed  Illinois  Rule 
1786.19  would  require  the  regulatory 
authority  to  document  in  its  decision  on 
permit  approval  information  otherwise 
available  that  is  not  included  in  the 
application  but  which  forms  a  basis  for 
the  decision.  If  the  information  is  not 
supportive  of  the  decision,  then  a  person 
with  an  interest  which  is  or  may  be 
adversely  affected  may  request  a 
hearing  pursuant  to  proposed  Illinois 
Rule  1787. 

234.  Rule  1786.19.  CPKC  (ARN:  ILL- 
0169A  and  B)  and  (ILL-0171)  suggests 
amending  proposed  Illinois  Rule  1786.19 
to  require  that  documents  or  information 
on  which  a  permit  decision  is  based  be 
in  the  record  before  the  Department 
with  “regard  to  the  specific  application.” 
The  Secretary  finds  that  the  Illinois 
language  appears  to  be  consistent  with 
30  CFR  786.19.  The  documentation  of  a 
permit  decision  is  required  to  be  part  of 
the  record  and  is,  except  for  those  items 
that  are  treated  as  confidential  under 
SMCRA  and  the  regulations,  available 
to  the  public.  30  CFR  786.19  merely 
requires  that  the  regulatory  authority 
identify  with  some  specificity  the 
documentation  of  the  permit  decision 
that  is  not  a  part  of  the  permit 
application  itself. 

235.  Rule  1786.19(e).  ISP  (ARN:  ILL- 
0148  and  ILL-0170)  suggests  amending 
proposed  Illinois  Rule  1786.19(e)  to  make 
the  section  cover  both  privately-owned 
places  and  places  eligible  for  listing  in 
the  National  Register  of  Historic  Places. 
The  Secretary  agrees  that  proposed  Rule 
1786.19(e)  is  inconsistent  with  30  CFR 
786.19(e)  to  the  extent  it  does  not  cover 
privately-owned  places  included  in  the 
National  Register  of  Historic  Places. 
However,  the  Secretary  may  not  require 
the  rule  to  cover  places  eligible  for 
listing  on  the  Register.  See  Comment 
135. 

236.  Rule  1786. 19(p).  ISP  (ARN:  ILL- 
0148  and  111-0170)  suggests  several 
changes  to  proposed  Illinois  Rule 
1786.19(p)  for  clarity.  This  provision 
concerns  criteria  for  permit  approval  or 
denial.  While  the  Secretary  believes  that 
the  changes  would  clarify  the  intent  of 
the  section,  the  changes  would  not  be 
required,  since  the  Illinois  provision 
concerns  review  by  the  Interagency 
Committee  and  is  not  inconsistent  with 
the  Federal  rules. 

237.  Rule  1786.23(b)(1).  ISP  (ARN: 
ILL-0148)  suggests  that  the  reference  to 
Section  1771.13  be  amended  to  1771.11, 
because  there  is  no  Section  1771.13  in 


the  Illinois  Rule.  The  Secretary  agrees 
with  this  suggestion. 

238.  Rule  1786.23(b)(2)(iii).  ISP 
(ARN:  ILL-0148 — 111-0170)  suggests 
amending  proposed  Illinois  Rule 
1786.23(b)(2)(iii)  so  that  the  time  within 
which  a  decision  must  be  made  is  the 
same  whether  or  not  an  informal 
conference  has  been  held.  The  Illinois 
provision  sets  up  reasonable  time  limits 
which  are  consistent  with  30  CFR 
786.23(b)(2)(ii). 

239.  Rule  1786.23(c).  ISP  (ARN:  ILL- 
0171)  points  out  that  if  an  interested 
party  requests  a  public  hearing  pursuant 
to  Section  1786.16  of  the  proposed 
Illinois  regulations,  the  person  would 
not  receive  notice  of  the  permit  decision 
under  proposed  Illinois  Rule  1786.23(c). 
However,  parties  to  the  public  hearing 
on  the  application  would  be  notified  of 
the  permit  decision  as  persons  who  filed 
written  objections  or  comments  under 
proposed  Rule  1786.23(e),  which  is 
consistent  with  30  CFR  786.23(e), 

240.  Rule  1786.23(d).  ISP  (ARN:  ILL- 
0171)  suggests  that  proposed  Illinois 
Rule  786.23(d)  be  changed  to  clarify  that 
the  applicant  must  modify  the  permit 
rather  than  the  regulatory  authority.  The 
Illinois  provision  is  consistent  with  30 
CFR  786.23(d). 

241.  Rule  1786.25(d).  ISP  (ARN:  ILL- 
0170)  suggests  that  an  additional  section 
be  added  to  prohibit  the  commencement 
of  the  operation  prior  to  the  running  of 
the  time  to  appeal  the  regulatory 
authority’s  permit  decision.  SMCRA 
Section  514(d)  requires  that  granting  of 
stays  of  permit  decisions  is 
discretionary.  Proposed  Illinois  Rule 
1787.11(2)  is  consistent  with  30  CFR 
787.11(b)(2)  in  implementing  SMCRA 
Section  514(d). 

242.  Rule  1786.27.  CPKC  (ARN:  ILL- 
0169A)  suggests  the  addition  of  Section 
(d)  to  this  sub-part  which  addresses  the 
30  day  administrative  review  record. 
The  Secretary  does  not  have  the 
authority  to  require  such  language  since 
it  does  not  appear  in  the  Federal  rules. 

243.  Rule  1786.27.  The  commenter 
(ARN:  ILL-0169A)  suggests  that  no 
operation  should  commence  until  the 
time  for  appeal  has  run.  See  Comment 
241. 

244.  Rule  1786.27(b)(2)  ISP  (ARN:  ILL- 
0170)  notes  correctly  that  Section 
1786.27(b)(2)  of  the  proposed  Illinois 
rules  concerning  right  of  entry  refers  to 
Part  1842,  which  is  not  in  the  state 
regulations.  The  reference  should  be 
deleted. 

245.  Rule  1786.29  CPKC  (ARN:  0169B 
and  ILL-1069A)  suggested  “an  appeal” 
be  added  to  this  section  heading, 
“Conditions  of  permits:  Environment, 
public  health,  and  safety.”  While  the 
Secretary  would  not  object  to  this 
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change,  the  change  will  not  be 
mandated,  since  the  suggested  language 
does  not  appear  in  the  Federal  rules. 

246.  Rule  786.29— Rule  1786.29 
(ARN:  ILL-0169B)  suggests  addition  of  a 
paragraph  to  proposed  Illinois  Rule 
1786.29  to  prohibit  the  commencement  of 
an  operation  until  the  expiration  of  the 
time  to  appeal  the  decision.  See 
Comment  241. 

247.  Rule  1787  ISP  (ARN:  ILL-0171) 
notes  that  Part  1787  of  the  Illinois 
regulations  concerning  administrative 
and  judicial  review  of  permit  decisions 
does  not  contain  procedures 
substantively  similar  to  those  contained 
in  43  CFR  Part  4,  which  provide  for 
public  participation  in  the  enforcement 
of  the  state  program.  The  Secretary 
agrees  that  the  Illinois  submission  does 
not  contain  provisions  for  public 
participation  in  the  enforcement  of  the 
state  program  comparable  to  those  in  43 
CFR  Part  4. 

248.  Rule  1787.11(2)  A  commenter 
suggests  the  deletion  of  the  provisions 
for  temporary  relief  on  decisions  of  and 
failures  to  act  by  the  regulatory 
authority.  The  Illinois  provision  is 
consistent  with  30  CFR  787.11(b)(2)  and 
need  not  be  changed. 

249.  Rule  1787.11  CPKC  (ARN;  ILL- 
0169A)  suggests  new  language  that 
would  postpone  the  date  on  which 
mining  may  commence  where  public 
comment  is  involved  and  also  suggests 
reordering  this  section.  This  new 
language  cannot  be  required  since  these 
requirements  are  not  found  in  the 
Federal  rules. 

250.  Rule  787.11(b)(2)(i-iv)— Section 
1787.11(2)(i-iv)  CPKC  (ARN:  ILL-0169B) 
suggests  that  proposed  Illinois 
regulation  1787.11(2)(i-iv)  be  amended 
by  striking  the  paragraph  and  adding 
language  that  would  prohibit  the 
commencement  of  the  operation  until 
after  the  decision  on  the  appeal  has 
been  reached.  Section  1787.11(2)(i-iv)  of 
the  Illinois  regulations  is  consistent  with 
30  CFR  787.11  and  need  not  be  changed. 
See  Comment  241. 

251.  Rule  787.12— Section  1787.12T\ie 
commenters  (ARN:  ILL-0169A  and  ILL- 
0182)  believe  that  the  judicial  review 
provisions  in  proposed  Illinois  Rule 

1787.12  require  clarification.  The  Illinois 
regulation  is  consistent  with  30  CFR 

787.12  and  need  not  be  changed. 

252.  Rule  1788.12  ISP  (ARN:  ILL-4)170) 
suggested  that  Illinois  should  add  the 
requirement  that  a  change  in  a 
monitoring  plan  approved  under  a 
permit  should  require  a  permit  revision 
to  insure  public  participation.  Since  this 
requirement  is  not  contained  in  30  CFR 
788.12,  it  cannot  be  mandated. 

253.  Rule  1788.12(a)(1)  ISP  (ARN:  ILL- 
0171)  objected  to  proposed  Illinois  Rule 


1788.12(a)(1)  regarding  “significant 
departure”  for  which  a  permit  revision 
would  be  required.  The  Secretary 
believes  that  the  July  30, 1980  proposed 
Illinois  rules  are  consistent  with  the 
Federal  rules  in  this  respect. 

254.  Rule  1788.12(b)  ISP  (ARN:  ILL- 
0182A)  suggested  that  “application  for 
permit  revision"  be  changed  to 
“applications”  in  order  to  insure  clarity. 
The  Secretary  would  not  object  to  the 
change,  but  will  not  mandate  it  since  it 
is  not  required  by  the  Federal  rule. 

255.  Rule  1788.12(c)  ISP  (ARN:  ILL- 
0170)  commented  that  an  application  for 
revision  of  a  permit  should  not  be 
approved  unless  the  regulatory  authority 
finds  that  reclamation  required  by  the 
State  Act  can  be  accomplished  under 
the  revised  plan.  The  Illinois  rule  is 
consistent  with  30  CFR  788.12(c)  and 
need  not  be  changed. 

256.  Rule  1788.12(d)  (ARN:  ILL-0182A) 
A  commenter  suggested  changing  the 
term  incidental  boundary  “changes”  to 
“revisions”  in  keeping  with  the  Federal 
rule.  The  language  substitution  by 
Illinois  does  not  render  the  provision 
inconsistent  with  30  CFR  788.12(d). 

257.  Rule  1788.12(d)  ISP  (ARN:  ILL- 
0182A)  suggests  an  alternative  to  the 
proportional  acreage  criterian  that  are 
used  to  describe  incidental  boundary 
changes  in  proposed  Illinois  Rule 
1788.12(d)  concerning  permit  revisions. 
The  Secretary  believes  the  criteria  used 
by  the  State  are  acceptable. 

258.  Rule  1788.12(e)  ISP  (ARN:  ILL- 
0170)  commented  that  proposed  Illinois 
Rule  1788.12(e)  has  been  misplaced  and 
should  be  included  as  part  of  Rule 
1788.17,  which  covers  the  general 
requirements  for  the  transfer, 
assignment,  or  sale  of  permit  rights.  The 
Secretary  believes  that  the  arrangement 
of  the  State’s  rules  is  acceptable. 

259.  Rule  1788.12(f)  ISP  (ARN:  ILL- 
0179  and  ILL-0182A)  objected  that  the 
proposed  Illinois  rule,  which  provides 
that  determinations  of  what  constitutes 
a  “signifjeant  departure”  requiring  a 
permit  revision  shall  be  made  by  the 
regulatory  authority  in  consultation  with 
the  permittee,  allows  decisions  "behind 
closed  doors.”  However,  SMCRA 
Section  511(a)(2)  does  not  require  public 
participation  in  non-significant  revisions 
in  a  mining  operation. 

260.  Rule  1788.13  CPKC  (ARN:  ILL- 
0169A)  suggests  that  additional  language 
that  would  require  the  submission  of 
permit  revision  applications  180  days 
prior  to  expected  commencement  of  the 
revised  operations  in  order  to  allow  for 
public  hearings.  The  Illinois  language  is 
consistent  with  30  CFR  788.13  and  need 
not  be  altered. 

261.  Rule  1800.5  CPKC  (ARN:  ILL- 
0169B)  stated  that  the  requirement  that  a 


self-bond”  be  executed  by  the  permittee 
has  been  deleted  from  the  definition  of 
“self-bond”  in  proposed  Illinois  Rule 
1800.5.  Illinois  used  the  definition  of  self¬ 
bond  in  proposed  amendments  to  the 
Federal  bonding  regulations  published 
January  24. 1980.  This  language  was 
changed  in  final  amended  Federal 
bonding  regulations  published  August  6, 
1980  (45  FR  52306-52324).  Illinois  has 
been  advised  that  its  proposed  rules 
should  be  modified  in  accordance  with 
the  new  Federal  rule.  See  Finding  19. 

262.  Rule  1800.11(b)(ii)  and  (Hi)  CPKC 
(ARN:  ILL-0169B)  noted  that  proposed 
Illinois  Rules  1800.11(b)(l)(ii)  and  (iii) 
provide  too  many  possibilities 
concerning  the  requirement  to  file  a 
bond.  The  provisions  appear  to  be 
consistent  with  30  CFR  800.11(b)(ii)  and 
(iii). 

263.  Rule  1800.11(b)(2)  CPKC  (ARN: 
ILL4)169B)  noted  that  Illinois  added 
language  at  Section  1800.11(b)(2) 
providing  that  the  regulatory  authority 
shall  determine  the  bond  amount  in 
accordance  with  Parts  1805  and  1806. 
The  commenter  suggested  that  the 
regulatory  authority  should  “approve” 
but  not  “determine”  the  bond  amount 
and  that  1805  and  1806  are  poorly  stated 
and  do  not  match  the  Federal 
Regulations.  Parts  805  and  806  were 
amended  in  final  Federal  regulations 
published  August  6, 1980.  The  regulatory 
authority  shall  determine  (not  approve) 
the  bond  amount  under  30  CFR  805.11. 
Illinois  has  been  advised  that 
modification  of  the  proposed  Illinois 
regulations  should  be  made  so 
provisions  are  consistent  with  the 
amended  Federal  provisions.  See 
Finding  19. 

264.  Rule  1805.13(b)(1)  CPKC  (ARN: 
ILL-0169B)  suggested  that  the  reference 
to  Section  1816.116  and  1817.116  in 
Section  1805.13(b)(1)  of  the  June  16. 1980 
proposed  Illinois  regulations  should  be 
changed  to  add  the  term  “revised” 
Sections  1816.116  and  1817.116.  In  final 
Federal  regulations  published  on  August 
6, 1980,  concerning  the  period  of  liability 
under  30  CFR  805.13(b)(1),  all  references 
to  30  CFR  816.116  and  817.116  have  been 
deleted.  See  Finding  19. 

265.  Rule  1805.13(b)(3)  CPKC  (ARN: 
ILL-0169B)  suggested  that  Section 
1805.13(b)(3)  of  the  proposed  Illinois 
regulations  of  June  16, 1980,  concerning 
approved  selected  husbandry  practices, 
be  omitted.  This  provision  tracks  the 
Federal  regulation  proposed  for 
amendment  January  24, 1980.  However, 
after  public  comment,  changes  were 
made  to  the  proposed  rule.  The  final 
rule,  30  CFR  805.13(b)(3),  was  published 
reflecting  these  changes  on  August  6, 
1980.  See  Finding  19. 
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266.  Rule  1805.13(c).  (c)(1)  and  (c)(2) 
CPKC  (ARN:  ILLr-0169B)  suggested  that 
proposed  Illinois  Rules  1805.13(c](l]  and 
(2)  concerning  period  of  bond  liability 
should  be  deleted  from  the  June  16, 1980. 
proposed  Illinois  regulations.  This 
language  tracks  the  proposed 
amendments  to  Federal  regulations 
published  on  January  24, 1980.  However, 
because  of  public  comment,  changes 
were  made  to  these  proposed  Federal 
regulations.  These  changes  are  reflected 
in  the  final  Federal  regulations  ” 
published  August  6, 1980.  See  Finding  19. 

267.  Rule  1805.13(d)  CPKC  (ARN:  ILL- 
0169B)  stated  that  Section  1805.13(d)  of 
the  June  16, 1980,  proposed  Illinois 
regulations  concerning  the  period  of 
bond  liability,  should  refer  to  "revised” 
Section  1816.133  rather  than  Section 

1816.133,  Illinois  is  being  advised  that 
Section  1816.133  concerning  post  mining 
land  use  is  inconsistent  with  30  CFR 

1816.133. 

268.  Rule  1806.12(d)  CPKC  (ARN:  ILL- 
0169B)  suggested  that  Section  1806.12(d) 
of  the  June  16, 1980,  proposed  Illinois 
regulations  concerning  terms  and 
conditions  of  bonds  should  refer  to 
“revised"  Section  1805.13  rather  than 
section  1805.13  because  the  referenced 
section  is  a  poor  regulation.  The  Federal 
counterpart,  30  CFR  805.13,  has  been 
revised.  See  Finding  19. 

269.  Rule  1806.12(e)(1)  CPKC  (ARN: 
ILL-0169B)  noted  that,  whereas  30  CFR 
806.12(e)(1)  requires  the  surety  to  give  at 
least  a  sixty  day  notice  to  the  permittee 
and  the  regulatory  authority  of  the  intent 
to  cancel.  Section  1806.12(e)(1)  (June  16, 
1980  proposed  regulations)  requires  90 
days  notice. 

Since  the  provision  concerns  effective 
bond  cancellation  on  lands  not 
disturbed,  the  additional  30  days  does 
not  make  the  Illinois  provision 
inconsistent  with  the  Federal  rule.  The 
required  minimum  notice  time  of  60  days 
stated  in  the  Federal  rule  is  satisfied  by 
the  changed  90  day  requirement  of  the 
Illinois  rule. 

270.  Rule  1806.12(e)(1)  CPKC  (ARN: 
ILL-0169B)  suggested  that  the  language 
"may  allow  continuation  of  mining 
operations  on  land  for  which  bond  is 
cancelled”  be  omitted  from  Section 
1806.12(e)(1)  of  the  June  16, 1980,  Illinois 
proposed  regulations.  This  provision 
concerns  allowing  operations  to 
continue  where  the  bond  has  been 
cancelled,  but  a  replacement  bond  has 
been  filed.  The  comparable  language  in 
the  Federal  provision  at  30  CFR 
806.12(e)(1)  is:  the  regulatory  authority 
“may  approve  such  cancellation”.  Thus, 
the  Illinois  language  is  consistent  with 
the  Federal  provision. 

271.  Rule  1806.12(e)(1)  CPKC  (ARN: 
ILL-0169B)  noted  that  Section 


806.12(e)(1)  of  the  June  16, 1980, 
proposed  Illinois  regulations  concerning 
terms  and  conditions  of  bonds  should 
refer  to  “revised”  Part  1805  rather  than 
Part  1805  because  this  Part  does  not 
track  the  Federal  regulations.  The 
Federal  counterpart  (30  CFR  805)  has 
been  revised.  See  Finding  19. 

272.  Rule  1806.12(e)(6)(iii)  CPKC 
(ARN:  ILL-0169)  suggested  that 
1806.12(e)(6)(iii)  of  the  June  16. 1980, 
proposed  Illinois  regulations  be  revised 
to  provide  for  immediate  cessation  of 
operations  upon  insolvency  of  the  surety 
so  that  Illinois  will  not  allow  mining  to 
continue  while  bonds  are  in  violation. 
Illinois  has  drafted  the  proposed 
regulation  in  accordance  with  30  CFR 
806.12(e)(6)(iii)  published  on  August  6, 
1980.  The  Illinois  provision  is  consistent 
with  the  Federal  regulation. 

273.  Rule  1806.12(f)(1)  CPKC  (ARN: 
lLLr^l69B)  pointed  out  that  in 
1806.12(f)(1)  of  the  June  16, 1980,  Illinois 
proposed  regulations,  the  regulatory 
authority  must  obtain  possession  of 
certificates  of  deposit  deposited  by  the 
applicant  whereas  30  CFR  806.12(f)(1) 
does  not  require  this  possession.  The 
additional  requirement  of  the  Illinois 
provision  is  not  inconsistent  with  the 
Federal  requirements,  and  is  thus 
satisfactory. 

274.  Rule  1806.12(f)(6)  CPKC  (ARN: 
ILL-0169B)  pointed  out  that  at 
1806.12(f)(6)  of  the  June  16, 1980,  Illinois 
proposed  regulations,  Illinois  added  a 
provision  not  found  in  30  CFR  806.12(f). 
Illinois  provides  that  any  assignment  or 
pledge  of  collateral  supporting  a 
collateral  bond  will  be  void  and  will 
provide  grounds  for  immediate  forfeiture 
of  the  repledged  collateral.  This  added 
language  provides  additional  protection 
to  the  regulatory  authority.  The  Illinois 
proposed  rule  is  not  inconsistent  with 
the  Federal  rule  and  is  thus  acceptable. 

275.  Rule  1806.12(g)(7)(iii)  CPKC 
(ARN:  ILL-0169B)  noted  that 
1806.12(g)(7)(iii)  of  the  June  16. 1980, 
proposed  Illinois  regulations  should  be 
revised  to  provide  for  immediate 
cessation  of  operations  upon  the 
insolvency  of  a  surety  bank  so  that 
Illinois  will  not  allow  mining  to  continue 
is  spite  of  violations.  In  30  CFR 
805.12(g)(7){iii)  of  final  Federal 
regulations  published  August  6, 1980,  a 
reasonable  period  is  allowed  to  replace 
bond  coverage,  not  to  exceed  90 'days. 
Since  Illinois  allows  30  days,  the  state 
provision  is  consistent  with  the  Federal 
provision. 

276.  Rule  1806.12(h)  CPKC  (ARN:  ILL- 
0169B)  suggested  that  since  1806.12(h)  of 
the  proposed  Illinois  regulations  of  June 
16, 1980,  has  no  counterpart  in  the 
Federal  regulations,  this  subsection 
should  be  omitted.  The  counterpart  to 


this  provision  concerning  property 
posted  as  collateral  is  contained  in  new 
Federal  regulations  published  August  6, 
1980,  at  30  CFR  806.12(h), 

278.  Rule  1806.13  CPKC  (ARN:  ILL- 
0169B)  pointed  out  that  Section  1806.13 
of  the  proposed  June  16, 1980,  Illinois 
regulations  should  be  omitted  because  it 
has  no  counterpart  in  the  Federal  rule. 
The  counterpart  to  this  provision 
concerning  escrow  bonding  is  found  in 
new  Federal  regulations  published 
August  6, 1980  at  30  CFR  806.13, 

279.  Rule  1806.14  CPKC  (ARN:  ILL- 
0169B)  suggested  that  the  Illinois 
provision  concerning  self-bonding 
contained  in  Section  1806.14  of  the  June 
16, 1980,  proposed  regulations  be 
omitted  because  it  has  no  counterpart  in 
the  Federal  rule.  The  Federal  provision 
on  self-bonding,  30  CFR  806.14,  was 
published  August  6, 1980. 

280.  Rule  1807.12(a)  CPKC  (ARN:  ILL- 
0169B)  pointed  out  that  in  the  Illinois 
provision  concerning  the  criteria  and 
schedule  for  bond  release,  1807.12(a)  of 
the  proposed  June  16, 1980,  regulations, 
the  word  “may”  is  used  instead  of 
“shall”  concerning  release  by  the 
regulatory  authority  of  a  portion  of  bond 
liability.  The  language  used  by  Illinois  is 
the  same  as  used  in  30  CFR  807.12(a) 
published  August  6. 1980. 

281.  Rule  1807.12(b)  CPKC  (ARN:  ILL- 
0169B)  noted  that  the  Illinois  provision 
concerning  the  criteria  and  schedule  for 
release  of  performance  bond,  1807.12(b) 
of  the  June  16, 1980,  proposed 
regulations,  omits  the  formula  for 
calculating  bond  release.  Although  this 
formula  was  contained  in  the  Federal 
regulation  of  March  13, 1979,  it  is 
omitted  in  the  final  regulations 
published  August  6. 1980,  30  CFR 
807.12(b).  Therefore,  the  Illinois  rule  is 
acceptable.  See  Finding  19. 

282.  Rule  1807.12(c)  CPKC  (ARN:  ILL- 
0169B)  noted  that  the  Illinois  provision 
concerning  criteria  and  schedule  for 
bond  release  at  Section  1807.12(c)  of  the 
June  16, 1980  proposed  regulations 
should  be  changed  to  correspond  to  the 
Federal  provision.  30  CFR  807,12(c)  has 
been  modified  in  final  regulations 
published  August  6, 1980.  See  Finding  19. 

283.  /Zu/e  7fl07.12/'£/y  CPKC  (ARN:  ILL- 
0169B)  stated  that  the  Illinois  rule  on 
criteria  and  schedule  for  bond  release  at 
Section  1807.12(d)(3)  of  the  June  16, 1980, 
proposed  regulations,  should  add  the 
word  "revised”  before  Sections  1816.116, 

1816.133, 1817.116. 1817.133, 
1816.166(b)(3)(iii)  and  1817.116(b)(3)(ii). 
Illinois  is  being  advised  that  proposed 
Sections  1816.116  and  1817.116 
concerning  revegetation  performance 
standards  and  1816.133  and  1817.133 
concerning  postmining  land  use  are 
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inconsistent  with  the  Federal 
regulations. 

284.  Rule  1808.11(d)  CPKC  (ARN:  ILL- 
0169B]  asserts  that  the  Illinois  provision 
concerning  bond  forfeiture  criteria  and 
procedures,  Section  1808.11(d)  of  the 
June  16, 1980,  proposed  regulations, 
should  be  modihed. 

The  language  "any  operator  against 
whom  forfeiture  proceedings  have  been 
required  shall  not  be  issued  a  permit  for 
further  mining  in  Illinois  unless  he 
provides  additional  assurances 
satisfactory  to  the  Department  that  such 
procedure  will  not  again  become 
necessary"  should  be  changed  to  delete 
the  underlined  portion.  Although  this 
language  is  not  contained  in  the  Federal 
rule,  it  provides  additional  protection  for 
the  regulatory  authority  and  is  thus 
acceptable. 

285.  Rule  1808.12(c)  CPKC  (ARN:  ILL- 
0169B]  pointed  out  that  the  Illinois 
provision  concerning  bond  forfeiture 
procedure  at  Section  1808.12(c)  of  the 
June  16, 1980,  proposed  regulations 
omits  the  phrase  "with  respect  to 
protection  of  the  hydrologic  balance.” 
This  omission  is  consistent  with  30  CFR 
808.12(c)  of  the  Federal  regulations 
published  August  6, 1980. 

286.  Rule  1808.13(d)(3)  CPKC  (ARN: 
ILL-0169B)  suggested  that  the  Illinois 
bond  forfeiture  criteria  be  revised  to 
delete  the  language  allowing  the 
operator  to  prevent  forfeiture  when  his 
bond  is  revoked  so  long  as  reclamation 
work  is  diligently  and  satisfactorily 
being  performed.  The  Illinois  language  is 
the  same  as  Federal  language  in  30  CFR 
808.13(a)(3)  published  August  6, 1980, 
and  is,  therefore,  acceptable. 

287.  Rule  1808.14  CPKC  (ARN:  ILL- 
0169B)  pointed  out  that  the  Illinois 
provision  on  determination  of  bond 
forfeiture  amount.  Section  1808.14  of  the 
June  16, 1980,  proposed  regulations, 
provides  for  the  bond  funds  remaining 
after  completion  of  reclamation  to  be 
returned  to  the  operator  who  submitted 
the  bond.  The  Secretary  finds  that  this 
language  is  in  accordance  with  the 
Court  opinion  [In  Re:  Permanent  Surface 
Mining  Regulation  Litigation,  No.  79- 
1144,  February  26, 1980]  in  which  30  CFR 
808.14(b)  was  remanded  because  it 
allowed  the  regulatory  authority  to 
retain  forfeited  bond  money 
unnecessary  for  costs  and 
administrative  expenses  associated  with 
reclamation. 

288.  Rule  1816.22(a)  ISP  (ARN:  ILL- 
0148  and  111-01170)  objected  to  the 
proposed  Illinois  rule,  which  exempted 
"small  disturbances"  from  the  topsoil 
removal  requirements.  Illinois  has 
deleted  this  exemption  in  its  July  30, 
1980,  proposed  rules. 


289.  Rule  1816.22(c)  ISP  (ARN:  ILL- 
0148  and  111-0170)  objected  to  the  Illinois 
exemption  from  the  topsoiling . 
requirements  of  previously  mined  land 
and  land  disturbed  by  other  activities. 
The  Secretary  believes  that  Illinois  has 
corrected  this  deficiency  in  its  July  30, 
1980  proposed  rules. 

290.  Rule  1816.24(c)  and  1817.24(c) 
Several  commenters  (ARN:  ILL-0148, 
ILL-0169A  and  111-0170)  objected  to 
Illinois’  exemption  from  the  topsoil 
redistribution  requirements  where 
inconsistent  with  the  approved  past 
mining  use  or  where  it  would  create 
unsafe  conditions.  The  Secretary 
believes  that  the  proposed  Illinois  rules 
submitted  July  30, 1980,  have  corrected 
this  problem. 

291.  Rule  1816.48(c)  CPKC  (ARN:  ILI^ 
0169B]  pointed  out  that,  through  a 
typographical  error  the  sentence 
“Temporary  storage  of  the  spoil  may  be 
approved  by  the  regulatory  authority” 
has  been  repeated  unnecessarily.  The 
Secretary  agrees.  Illinois  has  corrected 
this  in  its  July  30, 1980,  proposed 
regulations. 

292.  A  commenter  (ARN:  ILL-0179) 
expressed  concern  that  strip  mining  cuts 
have  served  as  water  supplies  and  these 
impoundments  should  not  be  destroyed. 
Sections  1816.49  and  1817.49  of  the 
proposed  Illinois  rules  allow  permanent 
impoundments  to  be  authorized  by  the 
regulatory  authority  in  limited 
circumstances  if  properly  designed, 
constructed  and  maintained. 

*  293.  Ru/e  CPKC  (ARN:  ILL- 

0169B)  requested  clarification  as  to 
whether  30  CFR  816.49(c)  requires  that 
perimeter  slopes  of  impoundments  shall 
not  be  steeper  than  lv:2h  or  2v:lh.  The 
Federal  rule  has  been  misprinted  and 
should  read  lv:2h.) 

294.  Rule  1816.49(c).  CPKC  (ARN: 
ILL-0169B)  objected  that  the  Illinois  rule 
concerning  perimeter  slopes  of 
impoundments  is  inconsistent  with  the 
Federal  rule.  The  Federal  rule  requires 
that  perimeter  slopes  of  excavations 
that  will  impound  water  during  or  after 
mining  shall  not  exceed  lv:2h.  The 
proposed  Illinois  rule  would  require  that 
these  slopes  not  exceed  the  angle  of 
repose  and  would  not  require  topsoil 
replacement  on  these  slopes.  The 
proposed  Illinois  standard  is  not 
consistent  with  the  Federal  rules. 

295.  Rule  1816.62.  ISP  (ARN:  ILL- 
0170)  expressed  a  need  for  procedures 
for  determining  what  constitutes  an 
acceptable  pre-blast  survey.  Proposed 
Rule  1816.62  concerning  pre-blast 
surveys  provides  acceptable  guidelines 
as  to  content  and  purpose  of  these 
surveys. 

296.  Rule  1816.62(a).  ISP  (ARN:  ILL- 
0170)  objected  to  the  language  that 


would  require  a  person  who  makes  a 
request  for  a  pre-blasting  survey  to  the 
regulatory  authority  to  also  make  the 
request  to  the  person  conducting  the 
surface  mining  activities.  The  Secretary 
believes  such  a  requirement  is 
consistent  with  Section  515(b)(15)(E). 

297.  Rule  1816.62(b)(1).  ISP  (ARN: 
ILL-0148)  expressed  concern  about  the 
addition  of  "one  time”  regarding  the 
conducting  of  a  requested  pre-blasting 
condition  survey  in  the  Illinois  rule.  The 
Federal  rule  does  not  address  this 
specific  requirement  but  the  singular 
“survey”  is  used  therein.  Therefore,  the 
"one  time”  limitation  found  in  the 
Illinois  language  is  consistent  with  the 
Federal  rule. 

298.  Rule  1816.62(b)(2)(i).  ISP  (ARN: 
ILL-0148)  objected  to  the  proposed 
Illinois  rule  because  it  would  allow 
blasting  to  commence  prior  to 
completion  of  the  pre-blasting  survey 
under  certain  conditions.  The  proposed 
Illinois  rule  would  allow  this  to  occur 
only  where  60  days’  notice  of  intent  to 
conduct  blasting  has  been  given  the 
public  and  the  request  for  the  survey  is 
made  less  than  30  days  prior  to  the 
scheduled  commencement  of  blasting. 
The  rule  also  would  require  the  notice  of 
intent  to  include  instructions  on  how  to 
request  a  survey  and  state  that  blasting 
may  commence  prior  to  completion  of 
the  survey  unless  the  request  is  made  at 
least  30  days  prior  to  the  scheduled 
commencement  of  blasting.  The 
proposed  Illinois  rule  is  a  reasonable 
accommodation  of  the  SMCRA 
requirement  that  pre-blasting  surveys 
should  be  made  upon  request  and  the 
need  to  avoid  delays  caused  by  requests 
for  pre-blasting  surveys  made  soon  ■ 
before  the  scheduled  commencement  of 
blasting. 

299.  Rule  1816.62(b)(2)(iii).  ISP 
(ARN:  ILL-0148)  suggests  rewriting  of 
Section  1816.62(b)(2)(iii)  of  the  Illinois 
rules  to  clarify  the  instruction  on  how  to 
request  a  pre-blasting  survey.  'This 
provision  is  not  required  by  or 
inconsistent  with  the  Federal  rule.  The 
commenter  may  wish  to  suggest  to  the 
State  how  such  information  is  to  be 
presented.  See.  Comment  298. 

300.  Rule  1816.62(d).  Two 
commenters  (ARN:  111^148  and  ILL- 
0179)  suggested  additional  language 
concerning  requestor’s  objections  to 
findings  of  the  pre-blasting  survey. 
While  this  language  may  be  helpful,  the 
Federal  rule  does  not  require  this  and  a 
State  is  not  required  to  provide 
standards  beyond  those  in  the  Federal 
rules. 

301.  Rule  1816.64(a)(1).  ISP  (ARN: 
ILL4)148)  suggested  additional  language 
what  would  specify  the  graphic 
requireipents  of  a  published  blasting 
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schedule.  This  information  goes  beyond 
the  Federal  rule  requirement  and  will 
not  be  required  of  the  State. 

302.  Rule  1816.64(a)(2).  ISP  (ARN: 
ILL-0148}  suggests  clarification  of 
additional  language  in  the  Illinois  rule 
regarding  who  is  eligible  for  a  pre¬ 
blasting  survey.  The  language  at  issue  is 
not  found  in  the  Federal  rule  and  is 
consistent  with  the  Federal 
requirements. 

303.  Rule  1816.64(a)(3).  ISP  (ARN: 
ILL-0148]  objected  to  the  variance 
which  would  permit  the  firing  of  small 
conHned  charges  in  coal  seams  at  times 
other  than  those  scheduled.  The 
Secretary  believes  this  variance  is 
inconsistent  with  30  CFR  816.64(a)(1)  to 
the  extent  it  would  allow  a  variance  for 
blasts  that  use  more  than  five  poimds  of 
explosives  or  blasting  agent. 

304  Rule  1816.64(a)(3)  ISP  (ARN:  ILL- 
0170)  has  offered  additional  language  to 
modify  the  coal  seam  blasting 
provisions.  The  Secretary  cannot  require 
a  State  to  adopt  provisions  more 
stringent  than  the  Federal  rules. 

305  Rule  1816.65(e)(4)  and  Section 
1816.67(c)  IPS  (ARN:  ILL-0148  and  ILL- 
0170]  suggested  additional  language  that 
introduces  a  process  for  making 
discretionary  determinations  of  air  blast 
measurements.  Such  a  process  would  go 
beyond  the  Secretary’s  requirements. 

306  Rule  816.65(f)  One  commenter 
(ARN:  ILL-0179)  expressed  concern  that 
homes  should  be  protected  from  blasting 
effects  no  matter  how  far  away  they  are 
from  the  blasting  operation.  30  CFR 
816.65(f)  has  been  remanded.  In  Re: 
Permanent  Surface  Mining  Regulation 
Litigation,  No.  79-1144,  May  16, 1980, 
insofar  as  it  restricts  blasting  at 
distances  greater  than  300  feet. 

307.  Rule  1816.65(h)— Section  816.65(i) 
in  Federal  rule  ISP  (ARN:  ILL-0148  and 
ILL-0170]  offered  additional  leuiguage  to 
this  section  that  would  require  timely 
and  discretionary  determination  to 
reduce  peak  particle  velocity  standards 
allowable.  This  determination  is  not 
required  in  the  Federal  rule  and  the 
Secretary  cannot  require  this  of  a  State. 

308.  Rule  1816.65(0(3)  ISP  (ARN:  ILL- 
0148)  stated  that  additional  language  in 
the  Illinois  rule  regarding  structures 
leased  by  the  person  conducting  the 
mining  operation  porvided  a  variance  to 
the  Federal  rule  of  30  CFR  816.65(j) 
because  the  maximum  peak  particle 
velocity  standards  will  not  apply.  The 
Secretary  finds  this  language  acceptable 
as  long  as  a  written  waiver  by  the 
owner  and  occupant  is  obtained. 

309.  Rule  1816.65(1)  ISP  (ARN:  ILL- 
0148)  proposed  additional  language, 
taken  from  the  interim  program,  which 
prohibits  blasting  within  1000  feet  and 
500  feet  of  structures  and  utility 


facilities.  30  CFR  816.65(f)  has  been 
remanded.  In  Re:  Permanent  surface 
Mining  Regulation  Litigation,  No.  79- 
1144  May  16, 1980,  insofar  as  it  restricts 
blasting  at  distances  greater  than  300 
feet.  The  Federal  rule  cannot  be  required 
at  this  time. 

310.  Rule  1816.67(b)  ISP  (ARN:  ILL- 
0148)  has  suggested  adding  language  to 
the  Illinois  rule  that  would  require 
termination  of  the  use  of  a  modified 
equation  for  peak  particle  velocity  if  one 
inch  per  second  is  exceeded.  The 
language  is  not  contained  in  the  Federal 
rule  and  cannot  be  required. 

311.  Rule  1816.67(b)  The  commenter 
(ARN:  ILL-0179]  has  suggested  changes 
to  the  Illinois  rule  that  is  now  consistent 
with  the  Federal  rule  concerning 
seismographic  measurements.  The  State 
is  not  required  to  adopt  rules  different 
from  the  requirements  of  the  Federal 
rules. 

312.  Rule  1816.71(g)(2),  (a)(3)  ISP 
(ARN:  ILL-0148)  and  CPKC  (ARN:  ILL- 
0169B)  suggested  both  subsections 
dealing  with  box-cut  spoils  and  direct 
cast  spoil  be  deleted.  "The  Secretary 
agrees.  These  Illinois  provisions  provide 
a  variance  inconsistent  with  the  Federal 
rule. 

313  Rule  1816.83  CPKC  (ARN:  ILL- 
0169B]  commented  that  the  Illinois 
provision  concerning  coal  processing 
waste  banks  is  inconsistent  with  the 
Federal  rule.  The  Secretary  agrees  that 
the  proposed  Illinois  rule  is  less 
stringent  than  the  Federal  rule.  In 
particular,  the  Illinois  rule  does  not 
create  a  presumption  that  an  underdrain 
will  be  built. 

314.  Rule  1816.85(c)(2)  CPKC  (ARN: 
ILL-0169B)  objected  to  the  Illinois 
variance  regarding  compacting  coal 
waste  banks  “to  the  extent  necessary." 
the  language  was  deleted  from  proposed 
rules  submitted  July  30, 1980. 

315.  Rule  1816.86  CPKC  (ARN:  ILL- 
0169B]  pointed  out  that  Illinois  omits 
this  section  which  provides  for  burning 
of  processing  waste.  The  section  was 
added  to  the  Illinois  proposed 
regulations  submitted  on  July  30, 1980. 

316.  A  commenter  (ARN:  ILL-0179) 
expressed  concern  as  to  whether  there 
is  any  way  to  enforce  dust  control  on 
haulage  roads.  Federal  rule  816.95, 
which  contained  standards  for 
controlling  fugitive  dust  emissions  from 
haul  roads,  has  been  remanded  [Zn  Re: 
Permanent  Surface  Mining  Regulation 
Litigation  No.  79-1144,  May  16,  I960.] 
the  Court  ruled  tha  SMCRA  contains  no 
authority  for  requiring  regulation  of  air 
pollution  except  as  air  pollution  is 
generated  by  erosion.  Thus  the  provision 
cannot  be  required  at  this  time. 

317.  Rule  1816.101(a)(3)  ISP  (ARN: 
ILL-0170]  noted  that  the  proposed 


Illinois  rule  contains  additional  language 
not  found  in  30  CFR  816.101  that  would 
allow  "additional  spoil  ridges”  as  well 
as  additional  time  as  a  variance  to  the 
requirement  of  contemporaneous 
backfilling  and  grading.  The  proposed 
regulations  submitted  July  30, 1980, 
acceptably  modiHed  this  provision. 

318.  Rule  1816.102(a)(2)  ISP  (ARN: 
ILL-0170]  commented  concerning  the 
need  for  clarincation  of  the  proposed 
Illinois  provisions  for  backfrlling  and 
grading  requirements  of  impoundments. 
The  Secretary  has  expressed  concern 
that  the  Illinois  provision  is  unclear,  but 
appears  to  provide  a  less  stringent 
standard  than  required  by  the  Federal 
rule. 

319.  Rule  1816.102(a)(2)  CPKC  (ARN: 
ILL-0169B)  objected  to  language  added 
by  Illinois  to  this  section  on  backfilling 
and  grading.  See  Comment  318. 

320.  Rule  1816.103(a)(1)  CPKC  (ARN: 
ILL-0169B]  objected  to  the  additional 
language  provided  by  Illinois  in  this 
section  dealing  with  covering  of  coal 
and  toxic  forming  materials.  This 
modification  is  acceptable  since  the 
Federal  provision  has  been  suspended 
pending  the  outcome  of  rulemaking. 

321.  Rule  1816.104(b)(3)  CPKC  (ARN; 
ILLr4)169B)  suggested  completing  the 
section  concerning  backfilling  and 
grading  which  appears  to  be  editorially 
incomplete  in  the  Illinois  submittal. 
Illinois  completed  this  section  in 
proposed  rules  submitted  July  30, 1980. 

322.  Rule  1816.104(b)(7)  CPKC  (ARN: 
ILL-0169B]  objected  to  the  language  in 
subparagraph  (7),  which  allows  final  cut 
impoundments  and  suggested  it  be 
omitted  since  the  Federal  rule  does  not 
allow  for  such  impoundments.  Final  cut 
“permanent”  impoundments  are 
allowable  under  the  Federal  rule. 

323.  Rule  1816.111(a)  ISP  (ARN:  ILL- 
0148)  and  CPKC  (ARN:  ILL-0169B) 
expressed  concern  that  the  additional 
language  in  the  Illinois  rule  “except 
where  permanent  vegetative  cover  is  not 
consistent  with  the  approved  land  use" 
provides  a  blanket  exemption  for  some 
areas  for  revegetation.  In  proposed 
regulations  submitted  July  30, 1980 
Illinois  deleted  the  additional  language. 

324.  Rule  1816.111(b)(1)  and  Rule 
1817.111(b)(1)  ISP  (ARN:  iLL-0170) 
expressed  concern  about  the  broad 
exemptions  from  revegetation  provided 
by  the  Illinois  proposed  rule.  Illinois 
deleted  the  exemption  from  proposed 
rules  submitted  July  30, 1980. 

325.  Rule  1816.112(a)  and  1817.112(a) 
ISP  (ARN:  ILL-0170)  and  CPKC  (ARN: 
ILL-0169B]  objected  to  the  proposed 
Illinois  rule  concerning  the  use  of 
introduced  species.  The  rule  would 
allow  “appropriate  past  research"  as  an 
alternative  for  field  trials.  Illinois 
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acceptably  clarified  this  rule  in 
proposed  regulations  submitted  July  30, 
1980. 

326.  Rule  1816.114(a)  CPKC  (ARN: 
ILL-0169B]  and  Illinois  South  (ARN:  ILL- 
0148)  objected  to  additional  Illinois 
language  that  provides  for  mulching 
“when  consistent  with  the  post  mining 
land  use.”  The  proposed  Illinois  rule 
submitted  July  30, 1980  was  acceptably 
modifled. 

327.  Rule  1816.116(a)  and  1817.116(a) 
ISP  (ARN:  ILLr4)148  and  ILL-0170)  and 
CPKC  (ARN:  ILL-0169B)  expressed 
concern  that  the  proposed  Illinois  rule 
provides  for  the  use  of  "other  techriical 
procedures  approved  by  the  regulatory 
authority”  regarding  techniques  to  be 
used  to  measure  success  of  revegetation. 
The  proposed  Illinois  rules  of  July  30, 
1980  have  been  modified  acceptably. 

328.  Rule  1816.116(b)(2)(ii)  ISP  (ARN: 
ILL^148)  and  CPKC  (ARN:  ILL-0169B) 
suggest  that  the  ten  year  responsibility 
period  for  revegetation  success  be 
reinserted  into  the  Illinois  rule.  The  ten 
year  criteria  is  not  applicable  to  Illinois 
since  average  annual  rainfall  exceeds 
the  26.0  inches  average  annual 
precipitation  criteria.  30  U.S.C. 
515(b)(20). 

329.  Rule  1816.116(b)(1)  A  commenter 
(ARN:  ILL-0169B)  and  ISP  (ILL-0148  and 
ILL-0170)  suggested  a  change  in 
language  for  this  section  of  Illinois’  rule. 
This  section  has  been  remanded  [In  Re: 
Permanent  Surface  Mining  Regulatian 
Litigation,  No.  79-1144,  February  26, 
1980).  Illinois  modified  this  provision 
concerning  the  period  of  liability  for 
revegetation  success  in  accordance  with 
the  Court’s  opinion. 

330.  Rule  1816.131(b)  CPKC  (ARN: 
ILL-0169B)  objected  to  the  proposed 
Illinois  rule  concerning  temporary 
cessation  of  operations  because  a 
statement  identifying  the  number  of 
acres  to  be  affected  is  not  required.  This 
Illinois  rule  is  consistent  with  the 
Federal  rule  in  proposed  regulations 
submitted  July  30, 1980. 

331.  Rule  1816.133(b)  and  1817.133 
CPKC  (ARN:  ILL-0169B)  and  ISP  (ARN: 
ILL-0148  and  ILL-0170)  objected  to  the 
Illinois  additional  language  that 
provides  identification  on  the  basis  of 
acreage  summaries  for  each  land  use 
type  as  required  by  proposed  Rule 
1701.5.  The  Secretary  does  not  agree 
with  this  objection,  because  proposed 
Rules  1779.22  and  1779.24  require  a  map 
in  the  application  that  will  graphically 
show  premining  land  use  locations  and 
provide  the  ability  to  verify  total 
acreage  of  each  land  use  type. 

332.  Rule  1816.133(b)(1)  CPKC  (ARN: 
ILLr^l69B)  expressed  concern  that  this 
provision  concerning  postmining  land 
use  be  reinstated.  Since  the 


corresponding  Federal  rule  has  bepn 
remanded  [In  Re:  Permanent  Surface 
Mining  Regulation  Litigation.  No.  79- 
1144,  May  16, 1980],  it  cannot  be 
required  at  this  time. 

333.  Rule  1816.133(b)(2)  ISP  (ARN: 
ILL-0148  and  ILL-0170]  and  CPKC 
(ARN:  ILL-0169B)  objected  to  added 
Illinois  language  that  provides  one  set  of 
criteria  for  determining  postmining  land 
use  for  lands  that  have  been  improperly 
managed  imder  the  ownership  of  mine 
operators.  The  Secretary  agrees  that  the 
Illinois  rules  are  inconsistent  with  the 
Federal  rules  because  the  Illinois 
provisions  would  not  ensure  that  post 
mining  land  use  will  be  based  on  the  use 
the  land  would  have  supported  if  not 
previously  mined  and  if  properly 
managed. 

334.  Rule  1816.133(c)  ISP  (ARN:  ILL- 
0148  and  ILL-0170)  and  CPKC  (ARN: 
ILL-0169B]  objected  to  Illinois  use  of  the 
term  "condition”  rather  than  the  Federal 
term  “uses”  concerning  alternate  land 
uses.  This  proposed  Illinois  rule  of  July 
30, 1980,  has  been  acceptably  modified. 

335.  Rule  1816.133(c)(1)  ISP  (ARN: 
ILL-0148  and  ILL-0170)  and  (ARN:  ILL- 
0169B)  objected  to  Illinois’  deleting  the 
Federal  requirements  dealing  with 
consulation  with  the  land  owner  or  land 
management  agency  regarding 
alternative  land  use.  This  proposed 
Illinois  rule  of  July  30, 1980,  has  been 
acceptably  modified. 

336.  Rule  1616.133(c)(2)  ISP  (ARN: 
ILL-0148  and  ILL-0170)  and  CPKC 
(ARN:  ILL-0169B]  desire  additional 
language  that  would  require  a 
demonstration  that  a  water 
impoundment  proposed  to  be  left  on 
high  capability  land  improves  the  value 
of  the  agriculatural  unit.  Such 
information  is  required  in  proposed 
Illinois  Rule  1816.133(c](l]  in  order  to 
prove  compatability. 

337.  Rule  1816.150  through  Rule 
1816.176  CPKC  (ARN:  ILL-0169B) 
suggested  sections  concerning  roads  be 
reinstated  in  Illinois'  rule.  Since  the 
Federal  rules  are  suspended,  the  State 
may  omit  them  at  this  time.  [In  Re: 
Permanent  Surface  Mining  Regulation 
Litigation,  No.  79-1144,  May  16, 1980] 

338.  Rule  1817.52(a)(2)  The  commenter 
(ARN:  ILL-0172)  suggests  that  the  clause 
beginning  after  the  first  comma  should 
read:  “ground  water  levels  .  .  .”  in  Rule 
1817.52(a)(2)  of  the  proposed  Illinois 
regulations.  The  Illinois  rule  is 
consistent  with  30  CFR  817.52(a)(2) 
concerning  ground  water  monitoring. 
While  the  change  is  not  necessary, 
Illinois  could  make  it  for  clarity. 

339.  Rule  1817.52(a)(3)  The  commenter 
correctly  suggests  that  the  first  “shall” 
in  the  third  line  of  the  text  be  deleted. 
This  appears  to  be  a  misprint  in  the 


proposed  rule  concerning  surface  and 
g>‘ound  water  monitoring.  This  has  been 
corrected  in  the  State’s  July  30, 1980, 
submission. 

340.  Rule  1817.121(a)  ISP  (ARN:  ILL- 
0170]  objected  to  Illinois  additional 
language  that  allowed  an  exception  to 
the  requirement  that  subsidence  be 
prevented  where  the  mining  technology 
used  requires  planned,  pre^ctable  and 
controlled  subsidence.  This  is  consistent 
with  30  CFR  817.121(a).  which  allows 
planned  and  controlled  subsidence. 

341.  Rule  1817.124(c)  ISP  (ARN:  ILL- 
0170)  objected  to  additional  Illinois 
language  that  would  limit  the  period 
needed  for  subsidence  insurance  from 
that  required  in  the  Federal  rule.  This 
proposed  Illinois  rule  of  July  30, 1980  has 
been  acceptably  modified. 

342.  Rule  1817.126(c)  ISP  (ARN:  ILL- 
0148]  suggested  that  language  be  added 
to  this  section  to  require  that  subsurface 
information  leading  to  a  subsidence 
exemption  be  included  with  the  permit 
application.  This  specific  language  is  not 
required  by  the  Federal  rule,  but  such 
evidence  would  have  to  be  included  in 
the  subsidence  control  plan  submitted 
with  the  application  in  order  for  the 
application  to  be  complete. 

^3.  Rule  1823.1  Several  commenters 
(ARN:  ILLr0169A,  ILL-0148,  ILL-0150 
and  ILL^69E]  objected  to  the  Illinois 
language  that  would  allow  exemptions 
fi-om  the  prime  farmland  requirement  for 
underground  mines  and  areas  where 
drilling,  blasting  and  overburden 
removal  exists.  The  Secretary  agrees 
that  the  proposed  Illinois  rule  is 
inconsistent  with  the  Federal  rule  to  the 
extent  the  exemption  is  not  limited  to 
surface  facilities  of  undergroimd  mines 
that  are  used  over  extended  periods  and 
that  affect  minimal  amounts  of  land. 

344.  Rule  1823.11(a)  CPKC  (ARN:  ILL- 
0169B)  suggested  the  Federal  rule  in  30 
CFR  823.11(c]  be  reinstated  in  the 
comparable  Illinois  section.  Since  the 
Federal  rule  is  suspended,  the  State  may 
omit  it  at  this  time.  [//>  Re:  Permanent 
Surface  Mining  Regulation  Litigation, 
No.  79-1144,  May  16, 1980] 

345.  Rule  1823.11(b)  CPKC  (ARN:  ILL- 
0169A)  suggested  additional  language 
which  would  prohibit  mixing  or 
contaminating  prime  farmland  soils 
“with  any  other  material.”  The  proposed 
Illinois  rule  is  consistent  with  the 
Federal  rule. 

346.  Rule  1823.11(c)  and  823.15(c)  A 
commenter  (ARN:  ILI<-0169  and  ILL- 
0169D)  expressed  concern  that  the 
proposed  Illinois  rule  does  not  contain 
the  target  yield  provision  for 
determining  success  of  revegetation  on 
prime  farmlands  that  is  found  in  the 
Federal  rule.  Since  this  provision  has 
been  remanded,  it  cannot  be  required  at 
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this  time.  [In  Re:  Permanent  Surface 
Mining  Regulation  Litigation,  No.  79- 
1144,  February  26, 1980] 

347.  Rule  1823. 12(a)(2)  and  (3)  (ARN: 
ILL-1069E)  a  commenter  objected  that 
the  proposed  Illinois  rule  would  allow 
“placement"  instead  of  “separate 
removal”  of  soil  horizons  in  prime 
farmlands.  This  is  acceptable  because 
combined  removal  of  the  B  and  C  soil 
horizons,  which  may  be  approved, 
would  not  require  separate  removal 
techniques. 

348.  A  commenter  (ARN;  ILL-0179) 
suggested  that  where  Illinois  provisions 
concerning  soil  handling  on  prime 
farmland  refer  to  “soil  scientist,"  “soil 
and  plant  scientists"  should  be  used. 

This  is  not  required  by  the  Federal  rule. 

349.  Rule  1823. 14(c)  ISP  (ARN:  ILL- 
0148  and  ILL-0170)  and  CPKC  (ARN: 
ILL-0169)  suggested  that  the  moist  bulk 
density  section  be  left  blank  so  that  the 
Illinois  Department  of  Mines  and 
Minerals  can  insert  Federal  re¬ 
promulgated  rules.  Illinois  can  adopt 
this  suggestion  if  it  desires. 

350.  Rule  1823. 14(e)  VCI  (ARN;  ILL- 
0169E)  expressed  concern  fhat  the 
proposed  state  rule  regarding  soil 
removal  on  prime  farmland  requires  soil 
stabilization  only  when  seasonably 
practical.  This  language  was  deleted 
from  Illinois*  proposed  rules  submitted 
July  30, 1980. 

360.  Rule  1823. 15  ISP  (ARN:  ILL- 
0170)  and  (ARN:  ILL-0148)  and  the 
Director  of  Belleville  (ARN:  ILL-0179) 
pointed  out  two  subsections  (b)  and  (c) 
of  the  proposed  Illinois  rule  are  missing 
from  the  Illinois  submittal  and  that  the 
State  should  submit  a  “state  window" 
on  productivity  on  prime  farmland. 

Since  these  provisions  have  been 
remanded,  the  State  is  not  required  to 
implement  them  at  this  time.  (In  Re: 
Permanent  Surface  Mining  Regulation 
Litigation,  No.  79-1144,  February  26, 

1980] 

361.  Rule  1823.15  CPKC  (ARN;  ILL- 
0169A  &  B)  suggests  this  entire  section 
be  deleted  since  the  Illinois  permanent 
program  has  deleted  the  success 
standards  of  productivity  on  prime 
farmland.  Since  this  provision  has  been 
remanded,  the  State  is  not  required  to 
implement  it  at  this  point.  See  Comment 
360. 

362.  Rule  1823.15(a)  ISP  (ARN;  ILL- 
0148)  and  CPKC  (ARN:  ILL-0169) 
objected  that  the  proposed  Illinois  prime 
farmland  revegetation  standard  allows  a 
variance  where  compliance  would  be 
“inconsistent  with  post  mining  land 
use."  The  proposed  Illinois  rule  of  July 
30, 1980,  has  been  acceptably  modified. 

363.  Rule  1825.11(c)  ISP  (ARN:  ILL- 
0148)  and  another  commenter  (ARN: 
ILL-0179)  stated  that  the  proposed 


Illinois  rule,  which  provides  that 
revegetation  success  on  high  capability 
lands  shall  be  measured  in  accordance 
with  the  standards  in  Rule  1816.116, 
does  not  provide  an  adequate  basis  for 
determining  revegetation  success  on 
high  capability  lands.  Since  prime 
farmlands  are  excluded  from  the  Illinois 
definition  of  high  capability  lands, 
applying  the  normal  standards  for 
determining  success  of  revegetation  to 
high  capability  lands  is  consistent  with 
SMCRA  and  the  Federal  rules. 

364.  Rule  1825.12(a)(2)(ii)— 1825.13— 
1825. 14(g)— 1825. 15—1825. 14(g)  Several 
commenters  (ARN:  ILL-0148,  ILL-0170, 
ILL-0179  and  ILL-0182A)  suggest  that 
language  be  added  to  all  the  above 
stated  sections.  Part  1825  of  the  Illinois 
proposed  regulations,  which  contains 
special  requirements  for  high  capability 
lands,  has  no  parallel  in  the  Federal 
rules.  Since  proposed  Rule  1825.11(d) 
explicitly  provides  that  alt  other 
requirements  apply  to  these  lands  as 
well,  the  high  capability  standards  are 
generally  consistent  with  the  Federal 
rules.  The  Secretary  will  require 
changes  in  the  high  capability 
requirements  only  where  they  conflict 
with  other  requirements. 

365.  Rule  1825.13  ISP  (ARN:  ILL-0148 
and  ILL-0170)  was  concerned  that  the 
proposed  Illinois  rule  does  not  clearly 
indicate  that  segregated  materials  shall 
be  stockpiled  separately.  The  Secretary 
agrees  that  it  is  unclear  whether 
separate  stockpiling,  which  is  required 
by  the  Federal  rules,  is  required  by  this 
added  section.  See  Comment  364. 

366.  Rule  1825.14(g)  ISP  (ARN:  ILL- 
0148  and  ILL-0170)  suggested  that 
language  be  added  to  this  section  that 
would  require  that  all  postmining 
alternative  land  uses  and  approximate 
original  contour  requirements  be  met. 
The  Secretary  agrees  that  it  is  unclear 
whether  the  proposed  Illinois  rule  is 
intended  to  provide  a  variance  from 
these  and  the  impoundment 
requirements  of  the  Federal  rules.  See 
Comment  364. 

367.  Rule  1825.15  ISP  (ARN:  ILL-0148 
and  ILL-0170)  suggested  additional 
language  that  would  clarify  the  potential 
of  the  high  capability  lands  requirement 
for  providing  an  exemption  from  the 
prime  farmland  criteria.  The  Secretary 
agrees  that  the  high  capability  lands 
requirements  may  not  provide  an 
exemption  from  the  prime  farmland 
criteria.  See  Comment  364. 

368.  Rule  1827.12(d)  CPKC  (ARN:  ILL- 
0169A)  suggests  that  the  limitation  “If 
required  by  the  regulatory  authority”  be 
deleted  from  the  provision  for  sediment 
control  structures  for  coal  processing 
plants.  The  Illinois  language  is 
consistent  with  the  Federal  rules. 


369.  Rule  1840.17(a)  Vnecommeniet 
(ARN:  ILL-0172)  correctly  suggests  that 
the  reference  to  30  CFR  842.12,  found  in 
Rule  1840.17(a)  of  the  proposed  Illinois 
rule,  should  be  changed  to  Rule  1840.15. 
Illinois  has  corrected  this  reference  in  its 
proposed  regulations  of  July  30, 1980. 

370.  Rule  1843.12(a)(2)  Ihe 
commenter  (ARN:  ILL-^172)  suggests 
that  this  provision  concerning  notices  of 
violation  must  be  deleted  because  in  a 
state  program  the  state  has  direct 
enforcement  responsibilities,  not 
oversight  responsibilities  as  suggested 
by  the  Illinois  language.  The  Secretary 
finds  the  proposed  Illinois  rule 
inconsistent  with  SMCRA  because  it 
appears  to  have  the  effect  of  providing 
for  inspections  by  persons  who  do  not 
have  enforcement  authority. 

371.  Section  843.14(b) — Rule 
1843.14(b)  CPKC  (ARN:  ILL-0169B) 
suggests  the  addition  of  “(2)”  to  the 
language  of  Illinois  regulation  1843.14(b). 
The  language  of  the  Illinois  regulation 
appears  to  be  consistent  with  30  CFR 
843.13(b)  concerning  service  of  a  show 
cause  order. 

372.  A  commenter  (ARN:  ILL-^169) 
suggested  that  blasting  penalties  fines 
should  be  set  aside  for  homeowners 
who  have  damage.  The  disposition  of 
funds  accumulated  from  penalties  is  a 
matter  for  State  discretion. 

373.  Section  845.1— Rule  1845.1  CPKC 
(ARN:  I11-0169B)  suggests  additional 
language  that  would  include  notice  of 
violations  in  the  penalty  provisions.  The 
proposed  Illinois  rule  does  not 
specifically  mention  notices  of  violation 
as  mentioned  in  30  CFR  845.1,  which 
requires  penalty  consideration  of  all 
notices  of  violation  and  cessation 
orders.  However,  proposed  Illinois  Rule 
1845.11  does  provide  for  consideration 
of  notices  and  would,  therefore,  appear 
to  be  consistent. 

374.  Section  845.2— Rule  1845.2  CPKC 
(ARN;  ILL-0169B)  is  concerned  that 
proposed  Illinois  Rule  1845.2  requires 
assessment  of  penalties  to  aid  “in  the 
administration  of  the  State  Act,” 
whereas  30  CFR  845.2  requires 
assessment  “to  deter  violations  and  to 
insure  maximum  compliance  with  the 
terms  ind  purposes  of  the  Act  on  the 
part  of  the  coal  mining  industry.”  The 
Illinois  provision  is  not  on  its  face  less 
stringent  than  SMCRA,  but  it  must  be 
clarified.  See  Finding  20.1. 

375.  Rule  1845.13(a)  CPKC  (ARN:  ILL- 
0169B)  suggests  the  adoption  of  the 
Federal  point  system  or  an  alternative  in 
Illinois  Rule  1845.13(a).  While  the 
Secretary  agrees  that  some  system  to 
identify  how  penalties  will  be  assessed 
would  be  desirable  in  the  administration 
of  the  program,  such  a  point  system 
cannot  be  mandated  at  this  time  since 
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the  Federal  provision  has  been 
remanded,  [/n  Re:  Permanent  Surface 
Mining  Regulation  Litigation,  No.  79- 
1144,  May  16, 1980J 

376.  Section  845.13(b)(3)(ii)(B)—Rule 
1845.13(b)(3)  CPKC  (ARN:  ILL-0169B) 
suggests  that  Illinois  Rule  1845.13(b)(3), 
concerning  factors  to  be  considered  in 
assessing  civil  penalties  should  be 
amended  to  specify  that  negligence  can 
be  an  act  or  omission.  The  Secretary 
agrees  that  the  Illinois  rule  should 
specify,  by  rule  or  policy  statement,  that 
it  defines  “negligence”  in  a  manner 
consistent  with  30  CFR 
845.13(b)(3)(ii)(B). 

377.  Rule  1845.14  CPKC  (ARN:  ILL- 
0169B)  suggests  the  addition  of  a  point 
system  to  Illinois  Rule  1845.14 
comparable  to  the  point  system  in  the 
Federal  system.  While  the  Secretary 
agrees  that  some  system  to  identify  how 
penalties  will  be  assessed  would  be 
desirable  in  the  administration  of  the 
program,  such  a  point  system  cannot  be 
mandated.  See  Comment  375. 

378.  Rule  1845.15(a)  CPKC  (ARN:  ILL- 
0169B)  suggests  that  proposed  Illinois 
Rule  1845.15(a)  be  revised  to  require 
assessment  of  a  penalty  for  a  minimum 
of  two  separate  days  under  certain 
circumstances  including  assignment  of  a 
certain  number  of  points  to  the  violation. 
The  Secretary  cannot  require  the  use  of 
a  point  system  to  assess  penalties  as  the 
commenter’s  suggestion  would  require  at 
this  time.  See  Comment  375. 

379.  Rule  1845.15(b)(2)  The  Cite  given 
by  CPKC  (ARN:  ILL-0169B)  is  somewhat 
confusing,  but  it  would  appear  that  the 
commenter  was  referring  to  Illinois 
proposed  Rule  1845.15(b)(2)  which  is 
consistent  with  30  CFR  845.15(b)(2). 

380.  Section  845.17— 845.20— Rule 

1845.17— 1845.20  CPKC  (ARN:  ILL- 
0169B)  is  concerned  by  the  differences 
between  proposed  Illinois  Rule 

1845.17—  Rule  1845.20  and  30  CFR 

845.17 —  845.20  with  respect  to 
assessment  and  payment  of  penalties. 
The  Secretary  believes  that  the 
proposed  Illinois  rules  of  July  30, 1980, 
adequately  require:  1)  a  permittee 
providing  information  pertaining  to  the 
assessment  of  a  violation  to  the 
regulatory  authority;  2)  assuring  the 
service  of  the  proposed  assessment  is 
accomplished;  and  3)  providing  for 
review  or  reassessment  of  a  penalty. 

This  would  be  acceptable. 

381.  Section  845.17(a)— Rule  1845.17(a) 
CPKC  (ARN:  ILL-0169B)  suggests  that 
the  provision  in  proposed  Illinois 
regulation  1845.17(a)  allowing  persons  or 
operators  who  have  received  notices  or 
orders  within  20  days  to  submit  to  the 
regulatory  authority  information  on  the  ' 
violation  be  changed  to  allow  only  15 


days,  as  does  30  CFR  845.17(a). 

Proposed  Illinois  Rule  1845.17(a) 
submitted  July  30, 1980,  allows  only  15 
days. 

382.  A  commenter  (ARN:  ILL-0179) 
requested  that  the  Secretary  review  the 
Illinois  law,  particularly  the  public 
participation  provisions,  to  insure  that 
time  schedules  outlined  in  the  Illinois 
regulations  will  be  adequate.  The 
Secretary  has  reviewed  the  public 
participation  provisions  of  the  Illinois 
law.  See  Finding  23  and  the  detailed 
discussion  of  the  Illinois  rules  sent  to 
Illinois  by  the  Director,  OSM. 

383.  CPKC  (ARN:  ILL-0169B) 
expressed  concern  that  the  number  of 
personnel  who  have  authority  to  issue 
violations  and  cessation  orders  should 
be  increased.  The  Secretary  agrees.  See 
Findings  31.4  and  31.5. 

384.  CPKC  (ARN:  ILL-0169) 
commented  that  inspectors  should  be 
given  the  power  to  issue  violations  and 
cessation  orders.  The  Secretary  agrees. 
See  Finding  21.1. 

385.  CPKC  (ARN:  ILL-1069) 
commented  that  the  timetable  submitted 
by  Illinois  for  designation  of  lands 
unsuitable  is  not  consistent  with  the 
proposed  Illinois  regulations.  The 
Illinois  flow  chart  submitted  July  30, 

1980,  appears  to  be  adequate.  Another 
problem  identified  is  that  the  number  of 
personnel  handling  petitions  is 
inadequate.  The  Illinois  narrative  on  this 
issue  is  discussed  in  Finding  22.5. 

386.  ISP  (ARN:  ILL-1070)  expressed 
concern  that  the  number  of  inspectors 
authorized  to  take  enforcement  action  is 
inadequate.  The  Secretary  agrees.  See 
Finding  31.4  and  31.5.  It  further 
suggested  that  inspection  authority  be 
given  to  other  state  agencies  that  make 
up  the  Interagency  Committee  to  avoid 
duplication  of  expertise.  The  Secretary 
would  not  object  to  the  Illinois 
Department  of  Mines  and  Minerals 
delegating  functions  to  another  state 
agency  as  long  as  the  agency  can 
conduct  that  portion  of  the  program  in 
accordance  with  SMCRA. 

387.  ISP  (ARN:  ILL-0170)  expressed 
concern  about  the  Illinois  systems  and 
procedures  on  revegetation  (Vol.  2 — Tab 
F).  One  concern  was  how  the  public  and 
the  Interagency  Review  Committee  will 
be  involved  in  development  of  technical 
guidelines.  This  was  clarified  in  Volume 
10,  Tab  H,  submitted  July  30, 1980.  A 
second  concern  was  what  procedures 
would  be  employed  to  determine  90% 
ground  cover.  This  also  was  clarified  in 
Volume  10,  Tab  H,  of  the  July  30, 1980, 
submittal.  A  third  concern  was  for  the 
interaction  between  the  regulatory 
authority,  the  Interagency  Committee 
and  the  general  public  concerning  the 
determination  of  whether  bond  may  be 


released.  Deficiencies  in  the  Illinois 
statute  and  system  element  concerning 
bonding  are  identified  in  Finding  19. 

388.  ISP  (ARN:  ILL-0170)  expressed 
concern  that  the  Illinois  system  provides 
no  procedure  for  determining  lands 
historically  used  for  cropland  as  prime 
farmland  (Vol  2,  Tab  F).  However,  the 
Illinois  narrative  requires  operators  “to 
delineate  areas  which  by  their  soil  type 
and  land  use"  (emphasis  added)  are 
prime  farmlands.  In  addition,  Illinois' 
definition  of  “historically  used  for 
cropland”  is  the  same  as  the  Federal 
definition. 

A  second  point  was  that  the  public 
should  be  made  aware  that  the 
regulatory  authority  is  considering  other 
factors  under  Rule  1783.27(b)(3)  in 
determining  the  number  of  prime 
farmland  acres  in  the  permit  application. 
The  Secretary’s  concerns  regarding 
public  participation  are  outlined  in 
Finding  23. 

A  third  concern  was  the  lack  of  a 
system  for  assessing  whether  data 
submitted  under  1785.17(b)(7)  is 
adequate  to  demonstrate  that  the 
proposed  method  of  reclamation  will 
achieve  equivalent  yields.  While  this 
system  may  be  helpful,  it  is  not 
specifically  required  by  the  Federal 
rules. 

A  fourth  concern  was  that  there  is  no 
process  for  determining  whether 
productivity  has  been  met  on  restored 
land  (Section  1823.15(b)  and  (c)).  The 
description  of  this  process  is  not 
specifically  mandated  by  the  Federal 
rules. 

389.  ISP  (ARN:  ILL-0170)  commented 
on  the  system  element  concerning  use  of 
explosives  (Vol  2,  Tab  F).  It  suggested 
that  an  application  be  used  in  making 
the  discretionary  decision  in  Rule 
1816.65(h)  regarding  a  reduction  in  the 
maximum  peak  particle  velocity 
allowed.  While  such  an  application 
would  be  helpful,  it  is  not  required  by 
the  Federal  rules.  A  further  concern  was 
that  procedures  be  included  for  making 
discretionary  decisions  on  the  use  of 
explosives.  Delineation  of  such 
procedures  is  not  specifically  mandated 
by  the  Federal  rules. 

390.  ISP  (ARN:  ILL-0170)  is  concerned 
that  the  system  and  procedures 
submitted  by  Illinois  concerning  post¬ 
mining  land  use  in  Volume  2,  Tab  F:  (1) 
do  not  discuss  how  the  regulatory 
authority  will  weigh  and  employ 
comments  on  post-mining  land  use.  and 
(2)  do  not  provide  procedures  for 
evaluating  data  needed  to  justify 
alternative  post-mining  land  use  under 
Rule  1816.133(c).  The  Federal  rules  do 
not  specifically  require  Illinois  to 
delineate  these  procedures. 
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391.  ISP  (ARN:  ILL-0170)  believes  that 
the  systems  and  procedures  concerning 
backfilling  and  grading  in  Volume  2,  Tab 
F:  (1)  should  reference  Section  1816.100. 

(2)  should  explicitly  describe  the 
regulatory  authority’s  responsibilities 
for  ensuring  contemporaneous 
reclamation,  and  (3)  should  not  provide 
for  mandatory  extensions  of  time  for 
completion  of  backfilling  and  grading. 
Illinois  submitted  additional  information 
on  July  30, 1980,  in  Volume  10,  Tab  H. 

The  Secretary's  concerns  about  Illinois 
backfilling  and  grading  requirements  are 
expressed  in  Finding  14  of  this  notice 
and  Finding  14  of  the  deficiency  letter 
being  sent  to  Illinois  by  the  Director  of 
OSM. 

392.  ISP  (ARN:  ILL-0170)  suggested 
that  at  least  one  of  the  staff  positions  at 
the  Division  of  Land  Reclamation  should 
contain  specific  responsibilities  for 
evaluation  of  subsidence  control  plans. 
The  Secretary  has  expressed  speciRc 
concerns  regarding  staffing  in  Finding 
31. 

393.  ISP  (ARN:  ILL-0170)  expressed 
the  following  concerns  about  the 
systems  and  procedures  on  permanent 
and  temporary  impoundments  in 
Volume  2,  Tab  F:  (1)  1816.133  should  be 
referenced,  (2)  clear  language  that  all 
permanent  impoundments  will  meet 
1816.133  should  be  included,  (3)  a  clear 
directive  should  be  included  that 
impoundment  approval  will  be  in  accord 
with  existing  land  uses  and 
recommendations  of  county  and  other 
local  officials,  (4)  guidelines  on  what 
constitutes  acceptable  justification  for 
an  impoundment  as  a  post-mining  land 
use  should  be  included,  and  (5) 
guidelines  should  be  provided  to  coal 
operators  on  general  design  criteria  for 
categories  of  impoundments.  While 
these  suggestions  are  useful,  they  are 
not  mandated  by  the  Federal  rules. 

394.  ISP  (ARN;  ILL-0170  and  0169)  had 
several  comments  regarding  the  systems 
and  procedures  submitted  in  Volume  2, 
Tab  K  concerning  designating  lands 
unsuitable  for  mining.  The  first  comment 
is  that  the  comment  period  should  be 
reopened  following  the  July  30, 1980 
submittal  by  Illinois  of  additional 
narrative  information.  Illinois  South  will 
have  the  opportunity  to  comment  on  this 
material  prior  to  the  final  decision  by 
the  Secretary  on  the  Illinois  program. 

The  second  problem  is  that  the  narrative 
should  be  expanded  to  include  a 
determination  of  the  priority  of  petitions. 
Further,  the  staffing  is  insufficient,  and 
the  narrative  contains  serious  timing 
problems.  The  Secretary  disagrees  that 
timing  problems  are  evident  in  the 
Illinois  narrative,  but  agrees  that  staffing 
is  inadequately  described.  See  Finding 


22.5.  Further,  ISP  suggests  that  the 
regulatory  authority  provide  a  document 
to  inform  citizens  of  their  rights  under 
Section  522.  While  this  document  would 
be  helpful,  it  is  not  mandated  by  the 
Federal  rules.  Another  point  is  that  the 
data  base  should  be  available  to  the 
public.  Proposed  Illinois  Rule  1764.23 
provides  for  public  access  to  the  data 
base  system  and  information. 

A  third  concern  is  that  the  timetable 
in  the  narrative  is  not  synchronized  with 
the  regulations.  The  Secretary  has 
expressed  concern  regarding  the 
flowcharts  and  Illinois  adequately 
revised  them  in  Volume  10,  Tab  N,  on 
July  30, 1980. 

A  fourth  point  is  that  the  regulatory 
authority  does  not  have  criteria  by 
which  it  will  determine  a  petition 
“frivolous.”  While  this  would  be  useful, 
it  is  not  specifically  required  in  the 
narrative  under  the  Federal  rules. 

A  fifth  concern  is  that  there  is  no 
information  on  the  type  of  data  base  the 
regulatory  authority  will  develop  for 
designating  lands  unsuitable  nor  how 
the  data  base  will  coordinate  with  the 
permitting  process.  The  Federal  rules  do 
not  require  this  specific  information  on 
the  data  base,  in  the  narrative. 

A  sixth  point  was  that  there  is  no 
indication  that  a  data  base  system  will 
be  operable  and  open  to  public  use  by 
January  3, 1981,  and  further  that  the 
system  does  not  indicate  what 
information  will  be  put  in  the  system. 
The  Federal  rules  do  not  require  these 
specific  items  in  the  Illinois  narrative. 

A  seventh  concern  was  that  no 
process  was  identiHed  by  which  citizens 
can  have  access  to  the  system.  A 
description  of  this  process  is  not 
specifically  required  in  the  narrative  by 
the  Federal  rules. 

An  eighth  point  was  that  no  procedure 
was  described  for  determining 
automatic  designation  as  unsuitable. 
While  such  a  procedure  would  be  useful, 
its  description  is  not  mandated  by  the 
Federal  rules. 

A  ninth  problem  was  the  lack  of  a 
process  by  which  state  agencies  can 
designate  lands  unsuitable  and  also  lack 
of  a  priority  system  for  state  versus 
public  petitions.  A  description  of  this 
process  is  not  required  by  the  Federal 
rules. 

395.  ISP  (ARN:  ILL-0170)  commented 
concerning  the  systems  and  procedures 
submitted  by  Illinois  regarding  conflict 
of  interest  (Vol.  2,  Tab  L).  The  following 
concerns  were  expressed:  (1)  The  state 
submittal  is  unclear  as  to  which 
employees  come  under  the  conflict  of 
interest  provisions.  The  Secretary 
believes  that  the  narrative  is  adequate; 
however,  see  Finding  24.  (2)  The  Illinois 
submittal  contains  no  description  of 


how  annual  reporting  to  the  Secretary 
will  be  carried  out.  This  description  is 
not  required  by  the  Federal  rules. 

396.  30  CFR  731.14(g)(1)  ISP  (ARN: 
ILL-0170)  expressed  concern  that  there 
is  no  institutionalized  mechanism  for 
consideration  of  public  views  presented 
in  the  State  program  at  Volume  2,  Tab  A 
concerning  the  timeline  for  the  permit 
process.  A  second  concern  is  that  the 
timeline  presented  by  Illinois  leaves  no 
room  for  the  Interagency  Committee  to 
receive  public  comment.  The  Secretary 
believes  that  the  narrative  on  the  permit 
review  process  as  supplemented  by  the 
July  30, 1980  submittal  (Volume  10),  is 
adequate. 

A  third  concern  expressed  is  that  the 
proposed  regulations  and  narrative  do 
not  state  how  public  comments  will  be 
received.  This  deficiency  is  discussed  in 
Finding  23.19-23.23. 

A  fourth  point  expressed  is  that  Tab  H 
of  Volume  2  contains  no  procedure  for 
permit  revisions.  What  constitutes 
significant  departures  and  incidental 
boundary  revision  was  also  questioned. 
The  Secretary  believes  that  the  Illinois 
narrative  as  supplemented  by  the  July 
30, 1980,  submittal  (Volume  10),  is 
adequate  in  this  regard. 

A  final  point  made  is  that  the 
opportunity  for  public  participation  in 
the  development  of  the  Illinois  State 
program  is  inadequate  and  that  in 
Volume  2,  Tab  N,  comment  l.h.,  the 
State  claims  the  primary  beneficiaries  of 
public  participation  in  the  pre-submittal 
period  were  the  coal  operators  and  the 
Department  staff.  The  Secretary 
disagrees.  See  Finding  23.23. 

Approval  in  Part/Disapproval  in  Part 

Pursuant  to  Section  503  of  SMCRA 
and  30  CFR  732,  the  Secretary  initially 
approves  in  part  and  disapproves  in  part 
the  Illinois  program  because  the  State 
does  not  have  laws  that  fully  comply 
with  SMCRA,  does  not  have  appropriate 
promulgated  regulations,  and  has 
systems  that  are  both  incomplete  and 
inadequately  described.  Illinois  is  not 
now  eligible  to  assume  primary 
jurisdiction  to  implement  the  permanent 
program.  If  the  State  wishes  to  assume 
primacy,  it  must  revise  its  program  by 
resolving  the  statutory  problems, 
promulgating  appropriate  regulations, 
and  revising  the  program  narrative.  The 
revised  program  must  be  submitted 
within  60  days  of  the  effective  date  of 
this  decision.  The  resubmission  will  then 
be  reviewed  and  approved  or 
disapproved  under  the  procedures  in  20 
CFR  732. 

As  previously  mentioned,  the 
regulations  are  being  disapproved  in 
their  entirety  since  they  were  not  fully 
promulgated  by  the  104th  day  after 
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program  submission.  The  following 
sections  of  the  Illinois  statute  are 
disapproved  for  the  reasons  and  to  the 
extent  set  forth  in  the  paragraphs 
identified  following  each  provision’s 
section  number: 


statute  section 

Finding 

No. 

1  03(a)CTr. . 

.  30.1 

1.03(a')(18). 

30.2 

1.03(a)(24). 

30.4 

1.03(a)(25). 

30.3 

1.03(a)(26). 

30.5 

2.04(a) . 

23.1 

2.04(d) . 

23.2 

23.3 

23.4 

23.5 

23.6 

3.04(a) . 

14.2 

304(c) . 

14.4 

3.07(b) 

14.5 

3.08(a) 

14.7 

3.10(d) 

14.8 

.  14.10 

23.8 

ni*»(h)  . 

.  14.13 

14.14 

14.15 

3.23(e) . . . 

.  14.16 

8  n7(rt)  . 

19.2 

A  nA(r)  . 

23.12 

f$nfl(ri)(2)  . 

19.3 

7np(h)(1)  . 

22.2 

7  fW(r)  . 

23.19 

7  fW(f) 

23.16 

8.01(C)  _ 

23.9 

8.04(a)  . . . . 

20.1 

fl  n4(fl)  . 

20.4 

R  OS 

23.13 

fi  OS(r)  . 

23.14 

ROfi 

21.1 

R  nfi(a) 

23.11 

8.06(b) . 

.  21.2 

21.3 

8  06<C) . . . 

.  21.4 

21.5 

8.06(e) . 

.  23.19 

6.07(a) . 

.  23.17 

8.07(f) 

23.14 

8.09 

23.18 

906 

24.1 

Effect  of  This  Action 

For  the  present,  Illinois  is  not  eligible 
to  assume  primary  jurisdiction  to 
implement  the  permanent  program. 
Illinois  may  submit  additions  or 
revisions  to  its  proposed  program  within 
60  days  from  the  date  of  decision. 

If  no  revised  submission  is  made 
within  60  days,  the  Secretary  will  take 
the  appropriate  steps  to  promulgate  and 
implement  a  Federal  program  for  the 
State  of  Illinois.  If  the  disapproved 
portions  of  the  State  regulatory  program 
are  revised  and  resubmitted  within  the 
60  day  time  limit,  the  Secretary  will 
have  an  additional  60  days  to  review  the 
revised  program,  solicit  comments  from 
the  public,  the  Administrator  of  the 
Environmental  Protection  Agency,  the 
Secretary  of  Agriculture  and  the  heads 
of  other  Federal  agencies,  and  approve, 
conditionally  approve  or  disapprove  the 
Final  Illinois  program  submission. 

This  disapproval  relates  only  to  the 
^  permanent  regulatory  program  under 


Title  V  of  SMCRA.  It  does  not  constitute 
approval  or  disapproval  of  any 
provisions  related  to  implementation  of 
Title  IV  of  SMCRA,  the  abandoned  mine 
lands  (AML)  reclamation  program.  In 
accordance  with  30  CFR  Part  884  (State 
Reclamation  Plans],  Illinois  may  submit 
a  State  AML  reclamation  plan  at  any 
time.  Final  approval  of  an  AML  plan, 
however,  cannot  be  given  by  the 
Director  of  OSM  until  the  State  has  an 
approved  permanent  regulatory 
program. 

Prior  to  any  approval  of  the  Illinois 
program,  the  initial  Federal  lands 
program  regulations  in  30  CFR  Part  211 
will  apply  to  operations  on  Federal 
lands  in  Illinois.  After  any  approval  of 
the  Illinois  program,  the  permanent 
Federal  lands  program  regulations  in  30 
CFR  Part  740  will  apply. 

The  Secretary  does  not  intend  to 
promulgate  rules  in  30  CFR  Part  924  until 
the  Illinois  program  has  been  finally 
approved  or  disapproved  following 
opportunity  for  resubmission. 

Additional  Findings 

The  Secretary  has  determined  that, 
pursuant  to  Section  702(d]  of  Public  Law 
95-87,  30  use  1292(d),  no  Environmental 
Impact  Statement  will  be  prepared  on 
this  approval  in  part/disapproval  in 
part. 

Note. — ^The  Secretary  has  determined  that 
this  document  is  not  a  signiHcant  rule  under 
E.0. 12044  or  43  CFR  Part  14.  and  no 
regulatory  anlysis  is  being  prepared  on  this 
approval  in  part/disapproval  in  part. 

Dated:  October  27, 1980. 

Joan  M.  Davenport, 

Assistant  Secretary  af  the  Interior. 

[FR  Doc.  80-33931  Filed  10-30-80;  8:45  am]  A 
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